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III
(Preparatory acts)

COUNCIL
POSITION (EU) No 7/2010 OF THE COUNCIL AT FIRST READING
with a view to the adoption of a Decision of the European Parliament and of the Council amending
Decision No 573/2007/EC establishing the European Refugee Fund for the period 2008 to 2013 by
removing funding for certain Community actions and altering the limit for funding such actions
Adopted by the Council on 25 February 2010
(2010/C 123 E/01)
in order to increase coordination of operational coop
eration between Member States so that the common
rules are implemented effectively.

THE EUROPEAN PARLIAMENT AND THE COUNCIL OF THE
EUROPEAN UNION,

Having regard to the Treaty on the Functioning of the European
Union, and in particular Article 78(2) thereof,
(4)

In the European Pact on Immigration and Asylum,
adopted in September 2008, the European Council
solemnly reiterated that any persecuted foreigner is
entitled to obtain aid and protection on the territory of
the European Union in application of the Geneva
Convention of 28 July 1951 relating to the Status of
Refugees, as amended by the New York Protocol of
31 January 1967, and other relevant treaties. It was
also expressly agreed that a European support office
would be established in 2009.

(5)

Practical cooperation on asylum aims to increase
convergence and ensure ongoing quality of Member
States' decision-making procedures in that area, within
a European legislative framework. A substantial number
of practical cooperation measures has already been
undertaken in recent years, notably the adoption of a
common approach to information on countries of
origin and the establishment of a common European
asylum curriculum. The Support Office should be estab
lished in order to strengthen and develop those coop
eration measures.

(6)

In the interests of simplifying actions to support practical
cooperation on asylum matters, and in so far as the
Support Office should be entrusted with some of the
tasks that are currently financed under the European
Refugee Fund, it is necessary to transfer responsibility
for some of the Community actions provided for in
Article 4 of Decision No 573/2007/EC (2) from the
European Refugee Fund to the Support Office in order
to ensure the best possible practical cooperation on
asylum matters.

Having regard to the proposal from the European Commission,
Acting in accordance with the ordinary legislative procedure (1),
Whereas:
(1)

The policy of the Union on the Common European
Asylum System (the CEAS) is designed, under the terms
of the Hague Programme, to establish a common asylum
area by means of an effective harmonised procedure
consistent with the values and humanitarian tradition
of the European Union.

(2)

Much progress has been made in recent years towards
the establishment of the CEAS, thanks to the intro
duction of common minimum standards. There remain
great disparities between the Member States, however, in
the granting of international protection and the forms
that such protection takes.

(3)

In its Policy Plan on Asylum, adopted in June 2008, the
Commission announced its intention to develop the
CEAS by proposing a revision of the existing legal
instruments in order to achieve greater harmonisation
of the applicable standards and by strengthening
support for practical cooperation between the Member
States, in particular, by a legislative proposal to establish
a European Asylum Support Office (the Support Office)

(1) Position of the European Parliament of 7 May 2009 (not yet
published in the Official Journal), position of the Council at first
reading of … (not yet published in the Official Journal). Position of
the European Parliament of … (not yet published in the Official
Journal).

(2) OJ L 144, 6.6.2007, p. 1.
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In order to take account of the reduced scope of the
Community actions, the limit for their funding laid
down in Decision No 573/2007/EC should be reduced
from 10 % of the Fund's available resources to 4 %
thereof.

(7)

(8)

The financial envelope for the implementation of
Decision No 573/2007/EC should be reduced in order
to free up resources for funding the Support Office.

(9)

In accordance with Article 3 of the Protocol on the
Position of the United Kingdom and Ireland in respect
of the area of freedom, security and justice, annexed to
the Treaty on European Union and to the Treaty on the
Functioning of the European Union, the United Kingdom
and Ireland have notified their wish to take part in the
adoption and application of this Decision.

(10)

In accordance with Articles 1 and 2 of the Protocol on
the Position of Denmark, annexed to the Treaty on
European Union and to the Treaty on the Functioning
of the European Union, Denmark is not taking part in
the adoption of this Decision and is not bound by it nor
subject to its application,

HAVE ADOPTED THIS DECISION:

Article 1
Decision No 573/2007/EC is hereby amended as follows:
1) Article 4 is amended as follows:
a) in paragraph 1, the figure ‘10 %’ is replaced by the figure
‘4 %’;
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b) in paragraph 2, points (a) and (f) are deleted;

2) Article 12(1) is replaced by the following:

‘1.
The financial envelope for the implementation of this
Decision from 1 January 2008 to 31 December 2013 shall
be EUR 614 million.’.

Article 2
This Decision shall enter into force on the twentieth day
following that of its publication in the Official Journal of the
European Union.

Article 3
This Decision is addressed to the Member States in accordance
with the Treaties.

Article 4
This Decision shall be published in the Official Journal of the
European Union.

Done at …

For the European Parliament
The President
…

For the Council
The President
…
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STATEMENT OF THE COUNCIL'S REASONS
I. INTRODUCTION

On 18 February 2009, the Commission adopted the proposal amending the Decision on the European
Refugee Fund (ERF) (1) which accompanied the proposal for a Regulation establishing a European
Asylum Support Office (EASO) (2).
On 7 May 2009, the European Parliament adopted first reading Opinions on respectively the ERF
Decision on which no amendments were proposed (3) and the EASO Regulation which set out 40
amendments to the Commission proposal (4).
On 25 February 2010, the Council adopted its position at first reading on both proposals in accordance
with Article 294 of the Treaty.
On 5-7 October 2009, the Committee of the Regions adopted an Opinion on The future Common
European Asylum System II (5) containing several recommendations regarding the EASO Regulation.
II. OBJECTIVE OF THE PROPOSAL

The ERF Decision is being amended to take account of changes created by the establishment of the
European Asylum Support Office and, in particular, to enable the Office assuming responsibility for
certain operations that have until now been financed by the refugee fund. The European Asylum
Support Office is directed to improving the implementation of the Common European Asylum
System, strengthening practical cooperation among Member States on asylum and provision and/or
coordination of operational support to Member States facing specific and disproportionate pressures
on their national asylum systems.
III. ANALYSIS OF THE COUNCIL'S POSITION AT FIRST READING

General
The negotiations took place in a policy context shaped by the Hague programme which sets out the
objectives and the instruments in the field of justice and home affairs for the period 2005-2010. The
European Council expressed its commitment to further develop the Common European Asylum System
through amending the legislative framework and strengthening practical and collaborative cooperation,
inter alia by establishing a European Asylum Support Office. Subsequently, in the European Pact on
Immigration and Asylum of October 2008, the European Council agreed to establish such an office in
2009.
In accordance with Article 3 of the Protocol on the Position of the United Kingdom and Ireland in
respect of the area of freedom, security and justice, annexed to the Treaty on European Union and to the
Treaty on the Functioning of the European Union, the United Kingdom and Ireland have notified their
wish to take part in the adoption and application of this Decision.
In accordance with Articles 1 and 2 of the Protocol on the Position of Denmark, annexed to the Treaty
on the European Union and the Treaty on the Functioning of the European Union, Denmark is not
taking part in the adoption of the ERF Decision and is not bound by it nor subject to its application.
In line with the provisions of the Joint Declaration on practical arrangements for the co-decision
procedure (6), representatives of Council, Parliament and the Commission engaged in contacts with a
view to concluding an agreement at the stage of the Council's position at first reading. These contacts
resulted in an agreement on the texts concerning the EASO Regulation and the ERF Decision.
(1 )
(2 )
(3 )
(4 )
(5 )
(6 )

6702/09 ASILE 6 CADREFIN 7 CODEC 213.
6700/09 ASILE 5 CODEC 212 + ADD 1, 2.
T6-0375/2009, 7.5.2009.
T6-0379/2009, 7.5.2009.
CdR 90/2009 fin.
OJ C 148, 28.5.1999, p. 1.
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IV. CONCLUSION

The Council's Position at first reading reflects the compromise reached in negotiations between the
Council and the European Parliament, facilitated by the Commission. On 20 November 2009, Coreper
endorsed this compromise by adopting political agreement on the ERF Decision and on the EASO
Regulation. The Chair of the European Parliament's LIBE Committee has since in a letter to the Chairman
of Coreper indicated that if the compromise texts are transmitted to Parliament as Council's positions at
first reading, he will recommend to the members of LIBE, and subsequently to the plenary, that Council's
positions be accepted without amendments in Parliament's second reading, subject to verification by the
lawyer-linguists of both institutions. Once the ERF Decision and the EASO Regulation are adopted, the
way will be paved for the early establishment of the European Asylum Support Office which will be of
key importance in further enhancing practical cooperation in the field of asylum.
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POSITION (EU) No 8/2010 OF THE COUNCIL AT FIRST READING
with a view to the adoption of a Directive of the European Parliament and of the Council on the
application of the principle of equal treatment between men and women engaged in an activity in a
self-employed capacity and repealing Directive 86/613/EEC
Adopted by the Council on 8 March 2010
(2010/C 123 E/02)
THE EUROPEAN PARLIAMENT AND THE COUNCIL OF THE
EUROPEAN UNION,

(3)

In its conclusions of 5 and 6 December 2007 on
‘Balanced roles of women and men for jobs, growth
and social cohesion’, the Council called on the
Commission to consider the need to revise, if necessary,
Directive 86/613/EEC in order to safeguard the rights
related to motherhood and fatherhood of self-employed
workers and their helping spouses.

(4)

The European Parliament has consistently called on the
Commission to review Directive 86/613/EEC, in
particular so as to boost maternity protection for selfemployed women and to improve the situation of
spouses of self-employed workers in agriculture.

(5)

In its Communication of 2 July 2008 entitled ‘Renewed
Social Agenda: Opportunities, access and solidarity in
21st century Europe’, the Commission has affirmed the
need to take action on the gender gap in entrepre
neurship as well as to improve the reconciliation of
private and professional life.

(6)

There are already a number of existing legal instruments
for the implementation of the principle of equal
treatment which cover self-employment activities, in
particular Council Directive 79/7/EEC of 19 December
1978 on the progressive implementation of the
principle of equal treatment for men and women in
matters of social security (4) and Directive 2006/54/EC
of the European Parliament and of the Council of
5 July 2006 on the implementation of the principle of
equal opportunities and equal treatment of men and
women in matters of employment and occupation
(recast) (5). This Directive should therefore not apply to
the areas already covered by other directives.

(7)

This Directive is without prejudice to the powers of the
Member States to organise their social protection
systems. The exclusive competence of the Member
States with regard to the organisation of their social
protection systems includes inter alia decisions on the
setting up, financing and management of such systems
and related institutions as well as on the substance and
delivery of benefits, the level of contributions and the
conditions for access.

Having regard to the Treaty on the Functioning of the European
Union, and in particular Article 157(3) thereof,

Having regard to the proposal from the European Commission,

Having regard to the opinion of the European Economic and
Social Committee (1),

Acting in accordance with the ordinary legislative procedure (2),

Whereas:

(1)

(2)

Council Directive 86/613/EEC of 11 December 1986 on
the application of the principle of equal treatment
between men and women engaged in an activity,
including agriculture, in a self-employed capacity, and
on the protection of self-employed women during
pregnancy and motherhood (3) ensures application in
Member States of the principle of equal treatment as
between men and women engaged in an activity in a
self-employed capacity, or contributing to the pursuit
of such activity. As far as self-employed workers and
spouses of self-employed workers are concerned,
Directive 86/613/EEC has not been very effective and
its scope should be reconsidered, as discrimination
based on sex and harassment also occur in areas
outside salaried work. In the interest of clarity,
Directive 86/613/EEC should be replaced by this
Directive.

In its Communication of 1 March 2006 entitled
‘Roadmap for equality between women and men’, the
Commission announced that in order to improve
governance of gender equality, it would review the
existing EU gender equality legislation not included in
the 2005 recast exercise with a view to updating,
modernising and recasting where necessary. Directive
86/613/EEC was not included in the recasting exercise.

(1) OJ C 228, 22.9.2009, p. 107.
(2) Position of the European Parliament of … (not yet published in the
Official Journal) and Council Decision of …
(3) OJ L 359, 19.12.1986, p. 56.

(4) OJ L 6, 10.1.1979, p. 24.
(5) OJ L 204, 26.7.2006, p. 23.
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(8)

This Directive should apply to self-employed workers and
to their spouses or, when and insofar as recognised by
national law, their life partners, where they, under the
conditions laid down by national law, habitually
participate in the activities of the business. In order to
improve the situation for these spouses and, when and
insofar as recognised by national law the life partners, of
self-employed workers, their work should be recognised.

(9)

This Directive should not apply to matters covered by
other Directives implementing the principle of equal
treatment between men and women, notably Council
Directive 2004/113/EC of 13 December 2004 imple
menting the principle of equal treatment between men
and women in the access to and supply of goods and
services (1). Inter alia, Article 5 of Directive 2004/113/EC
on insurance and related financial services remains
applicable.

(10)

To prevent discrimination based on sex, this Directive
should apply to both direct and indirect discrimination.
Harassment and sexual harassment should be considered
discrimination and therefore prohibited.

(11)

This Directive should be without prejudice to the rights
and obligations deriving from marital or family status as
defined in national law.

(12)

The principle of equal treatment should cover the rela
tionships between the self-employed worker and third
parties within the remit of this Directive, but not rela
tionships between the self-employed worker and his or
her spouse or life partner.

(13)

In the area of self-employment, the application of the
principle of equal treatment means that there must be
no discrimination on grounds of sex, for instance in
relation to the establishment, equipment or extension
of a business or the launching or extension of any
other form of self-employed activity.

(14)

(15)

(16)

In view of their participation in the activities of the
family business, spouses or, when and insofar as
recognised by national law the life partners, of selfemployed workers who have access to a system for
social protection, should also be entitled to benefit
from social protection. Member States should be
required to take the necessary measures to organise this
social protection in accordance with national law. In
particular, it is up to Member States to decide whether
this social protection should be implemented on a
mandatory or voluntary basis. Member States may
provide that this social protection may be proportional
to the participation in the activities of the self-employed
worker and/or the level of contribution. Without
prejudice to this Directive, Member States may
maintain national provisions limiting access to specific
social protection schemes, or to a certain level of
protection, including special funding conditions, to
certain groups of self-employed workers or professions,
provided that access to a general scheme is available.

(17)

The economic and physical vulnerability of pregnant selfemployed workers and pregnant spouses and, when and
insofar as recognised by national law pregnant life
partners, of self-employed workers, makes it necessary
for them to be granted the right to maternity benefits.
The Member States remain competent to organise such
benefits, including establishing the level of contributions
and all the arrangements concerning benefits and
payments, provided the minimum requirements of this
Directive are complied with. In particular, they may
determine in which period before and/or after
confinement the right to maternity benefits is granted.
Furthermore, the economic situation of the person or
family in question may be taken into account when
establishing contributions and/or benefits.

(18)

In order to take the specificities of self-employed
activities into account, female self-employed workers
and female spouses or, when and insofar as recognised
by national law female life partners, of self-employed
workers, should be given access, as far as possible, to
any existing services supplying temporary replacement
enabling interruptions in their occupational activity
owing to pregnancy or motherhood, or to any existing
national social services. Access to those services can be
an alternative to or a part of the maternity allowance.

(19)

Enhancing the efficiency and effectiveness of welfare
systems, notably through improved incentives, better
administration and evaluation, and the prioritisation of
spending programmes, has become crucial for the longterm financial sustainability of European social models.
When devising the measures needed to implement this
Directive, the Member States should pay special attention
to improving and securing the quality and long-term
sustainability of their social protection systems.

Member States may, under Article 157(4) of the Treaty
on the Functioning of the European Union, maintain or
adopt measures providing for specific advantages in order
to make it easier for the under-represented sex to engage
in self-employed activities or to prevent or compensate
for disadvantages in their professional careers. In
principle, measures such as positive action aimed at
achieving gender equality in practice should not be
seen as being in breach of the legal principle of equal
treatment between men and women.
It is necessary to ensure that the conditions for setting up
a company between spouses or, when and insofar as
recognised by national law, life partners, are not more
restrictive than the conditions for setting up a company
between other persons.

(1) OJ L 373, 21.12.2004, p. 37.
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Persons who have been subject to discrimination based
on sex should have adequate means of legal protection.
To provide more effective protection, associations,
organisations and other legal entities should be
empowered to engage in proceedings, as Member States
so determine, either on behalf or in support of any
victim, without prejudice to national rules of procedure
concerning representation and defence before the courts.

Protection of self-employed workers and spouses of selfemployed workers and, when and insofar as recognised
by national law the life partners, of self-employed
workers, from discrimination based on sex should be
strengthened by the existence of a body or bodies in
each Member State with competence to analyse the
problems involved, to study possible solutions and to
provide practical assistance to the victims. The body or
bodies may be the same as those with responsibility at
national level for the defence of human rights or the
safeguarding of individuals' rights, or the implementation
of the principle of equal treatment.

This Directive lays down minimum requirements, thus
giving the Member States the option of introducing or
maintaining more favourable provisions.

Since the objective of the action to be taken, namely to
ensure a common high level of protection from discrimi
nation in all the Member States, cannot be sufficiently
achieved by the Member States and can be better
achieved at Union level, the Union may adopt
measures, in accordance with the principle of subsidiarity
as set out in Article 5 of the Treaty on European Union.
In accordance with the principle of proportionality, as set
out in that Article, this Directive does not go beyond
what is necessary in order to achieve that objective,

HAVE ADOPTED THIS DIRECTIVE:

Article 1
Subject matter
1.
This Directive lays down a framework for putting into
effect in the Member States the principle of equal treatment
between men and women engaged in an activity in a selfemployed capacity, or contributing to the pursuit of such an
activity, as regards those aspects not covered by Directives
2006/54/EC and 79/7/EEC.

2.
The implementation of the principle of equal treatment
between men and women in the access to and supply of goods
and services remains covered by Directive 2004/113/EC.

C 123 E/7

Article 2
Scope
This Directive covers:

(a) self-employed workers, namely all persons pursuing a
gainful activity for their own account, under the conditions
laid down by national law;

(b) the spouses of self-employed workers or, when and insofar
as recognised by national law, the life partners of selfemployed workers, not being employees or business
partners, where they habitually, under the conditions laid
down by national law, participate in the activities of the
self-employed worker and perform the same tasks or
ancillary tasks.

Article 3
Definitions
1.
For the purposes of this Directive, the following defi
nitions shall apply:

(a) ‘direct discrimination’: where one person is treated less
favourably on grounds of sex than another is, has been or
would be, treated in a comparable situation;

(b) ‘indirect discrimination’: where an apparently neutral
provision, criterion or practice would put persons of one
sex at a particular disadvantage compared with persons of
the other sex, unless that provision, criterion or practice is
objectively justified by a legitimate aim, and the means of
achieving that aim are appropriate and necessary;

(c) ‘harassment’: where unwanted conduct related to the sex of
a person occurs with the purpose, or effect, of violating the
dignity of that person, and of creating an intimidating,
hostile, degrading, humiliating or offensive environment;

(d) ‘sexual harassment’: where any form of unwanted verbal,
non-verbal, or physical, conduct of a sexual nature occurs,
with the purpose or effect of violating the dignity of a
person, in particular when creating an intimidating,
hostile, degrading, humiliating or offensive environment.

Article 4
Principle of equal treatment
1.
The principle of equal treatment means that there shall be
no discrimination whatsoever on grounds of sex in the public
or private sectors, either directly or indirectly, for instance in
relation to the establishment, equipment or extension of a
business or the launching or extension of any other form of
self-employed activity.

C 123 E/8
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2.
In the areas covered by paragraph 1, harassment and
sexual harassment shall be deemed to be discrimination on
grounds of sex and therefore prohibited. A person's rejection
of, or submission to, such conduct may not be used as a basis
for a decision affecting that person.

12.5.2010

2.
The Member States may decide whether the maternity
allowance referred to in paragraph 1 is granted on a
mandatory or voluntary basis. Accordingly, they may provide
that this allowance is granted only upon request of female selfemployed workers and female spouses and life partners referred
to in Article 2.

3.
In the areas covered by paragraph 1, an instruction to
discriminate against persons on grounds of sex shall be
deemed to be discrimination.

3.
The allowance referred to in paragraph 1 shall be deemed
adequate if it guarantees an income at least equivalent to:

Article 5

(a) the allowance which the person concerned would receive in
the event of a break in her activities on grounds connected
with her state of health and/or

Positive action
Member States may maintain or adopt measures within the
meaning of Article 157(4) of the Treaty on the Functioning
of the European Union with a view to ensuring full equality
in practice between men and women in working life, for
instance aimed at promoting entrepreneurship among women.

Article 6

(b) the average loss of income or profit in relation to a
comparable preceding period subject to any ceiling laid
down under national law and/or

(c) any other family related allowance established by national
law, subject to any ceiling laid down under national law.

Establishment of a company
Without prejudice to the specific conditions for access to certain
activities which apply equally to both sexes, the Member States
shall take the measures necessary to ensure that the conditions
for the establishment of a company between spouses, or
between life partners when and insofar as recognised by
national law, are not more restrictive than the conditions for
the establishment of a company between other persons.

Article 7
Social protection
1.
Where a system for social protection for self-employed
workers exists in a Member State, that Member State shall
take the necessary measures to ensure that spouses and life
partners referred to in Article 2(b) can benefit from a social
protection in accordance with national law.

2.
The Member States may decide whether the social
protection referred to in paragraph 1 is implemented on a
mandatory or voluntary basis. Accordingly, they may provide
that this social protection is granted only upon the request of
spouses and life partners referred to in Article 2(b).

Article 8
Maternity benefits
1.
The Member States shall take the necessary measures to
ensure that female self-employed workers and female spouses
and life partners referred to in Article 2 may, in accordance
with national law, be granted an adequate maternity allowance
enabling interruptions in their occupational activity owing to
pregnancy or motherhood for at least 14 weeks.

4.
The Member States shall take the necessary measures to
ensure that female self-employed workers and female spouses
and life partners referred to in Article 2 have access as far as
possible to any existing services supplying temporary
replacements or to any existing national social services. The
Member States may provide that access to those services is an
alternative to or a part of the allowance referred to in paragraph
1 of this Article.

Article 9
Defence of rights
1.
The Member States shall ensure that judicial or adminis
trative proceedings, including, where Member States consider it
appropriate, conciliation procedures, for the enforcement of the
obligations under this Directive are available to all persons who
consider they have sustained loss or damage as a result of a
failure to apply the principle of equal treatment to them, even
after the relationship in which the discrimination is alleged to
have occurred has ended.

2.
The Member States shall ensure that associations, organi
sations and other legal entities which have, in accordance with
the criteria laid down by their national law, a legitimate interest
in ensuring that this Directive is complied with may engage,
either on behalf or in support of the complainant, with his or
her approval, in any judicial or administrative proceedings
provided for the enforcement of obligations under this
Directive.

3.
Paragraphs 1 and 2 shall be without prejudice to national
rules on time limits for bringing actions relating to the principle
of equal treatment.
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Article 10

Article 14

Compensation or reparation

Level of protection

The Member States shall introduce such measures into their
national legal systems as are necessary to ensure real and
effective compensation or reparation, as Member States so
determine, for the loss or damage sustained by a person as a
result of discrimination on grounds of sex, such compensation
or reparation being dissuasive and proportionate to the loss or
damage suffered. Such compensation or reparation shall not be
limited by the fixing of a prior upper limit.

The Member States may introduce or maintain provisions which
are more favourable to the protection of the principle of equal
treatment between men and women than those laid down in
this Directive.

Article 11

The implementation of this Directive shall under no circum
stances constitute grounds for a reduction in the level of
protection against discrimination already afforded by Member
States in the fields covered by this Directive.

Equality bodies
1.
The Member States shall designate and make the necessary
arrangements for a body or bodies for the promotion, analysis,
monitoring and support of equal treatment of all persons
without discrimination on grounds of sex. Such bodies may
form part of agencies entrusted at national level with the
defence of human rights or the safeguard of individuals'
rights, or the implementation of the principle of equal
treatment.
2.
The Member States shall ensure that the tasks of the
bodies referred to in paragraph 1 include:
(a) providing independent assistance to victims of discrimi
nation in pursuing their complaints of discrimination,
without prejudice to the rights of victims and of
associations, organisations and other legal entities referred
to in Article 9(2);

Article 15
Reports
1.
Member States shall communicate all available
information concerning the application of this Directive to
the Commission by … (*).
The Commission shall draw up a summary report for
submission to the European Parliament and to the Council no
later than … (**). Where appropriate, that report shall be
accompanied by proposals for amending this Directive.
2.
The Commission's report shall take the viewpoints of the
stakeholders into account.
Article 16
Implementation

(b) conducting independent surveys on discrimination;
(c) publishing independent reports and making recommen
dations on any issue relating to such discrimination;
(d) exchanging, at the appropriate level, the information
available with the corresponding European bodies, such as
the European Institute for Gender Equality.

1.
The Member States shall bring into force the laws, regu
lations and administrative provisions necessary to comply with
this Directive by … (***) at the latest. They shall forthwith
communicate to the Commission the text of those provisions.
When the Member States adopt those provisions, they shall
contain a reference to this Directive or be accompanied by
such a reference on the occasion of their official publication.
Member States shall determine how such reference is to be
made.

Article 12
Gender mainstreaming
The Member States shall actively take into account the objective
of equality between men and women when formulating and
implementing laws, regulations, administrative provisions,
policies and activities in the areas referred to in this Directive.
Article 13
Dissemination of information
The Member States shall ensure that the provisions adopted
pursuant to this Directive, together with the relevant provisions
already in force, are brought by all appropriate means to the
attention of the persons concerned throughout their territory.

2.
Where justified by particular difficulties, the Member
States may, if necessary, have an additional period of two
years until … (****) in order to comply with Article 7, and in
order to comply with Article 8 as regards female spouses and
life partners referred to in Article 2(b).
3.
The Member States shall communicate to the Commission
the text of the main provisions of national law which they
adopt in the field covered by this Directive.
(*)
(**)
(***)
(****)

Six years after the entry into force of this Directive.
Seven years after the entry into force of this Directive.
Two years after the entry into force of this Directive.
Four years after the entry into force of this Directive.
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Article 17

Article 19

Repeal

Addressees

Directive 86/613/EEC shall be repealed, with effect from … (*).

This Directive is addressed to the Member States.

References to the repealed Directive shall be construed as
references to this Directive.

Done at …

Article 18
Entry into force
This Directive shall enter into force on the twentieth day
following that of its publication in the Official Journal of the
European Union.

(*) Two years after the entry into force of this Directive.

For the European Parliament
The President
…

For the Council
The President
…
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STATEMENT OF THE COUNCIL'S REASONS
I. INTRODUCTION

On 6 October 2008, the Commission submitted a proposal for a Directive of the European Parliament
and of the Council on the application of the principle of equal treatment between men and women
engaged in an activity in a self-employed capacity and repealing Directive 86/613/EEC (1).
The proposal is part of a package of initiatives on the reconciliation of work, family and private life, the
other items being a proposal to revise the Directive on the safety and health at work of pregnant
workers and workers who have recently given birth or are breastfeeding, a Report on the implemen
tation of the Barcelona objectives on childcare and a Communication on work-life balance.
Acting in accordance with the ordinary procedure, the European Parliament delivered its position in first
reading on 6 May 2009 (2).
The Economic and Social Committee delivered its Opinion on 24 March 2009 (3).
The Commission did not submit any formal amended proposal as a follow-up to the Parliament's
opinion in first reading.
On 30 November 2009, the Council reached a political agreement by qualified majority on a Position in
first reading.
In accordance with Article 294(5) TFEU, the Council adopted its position in first reading by qualified
majority on 8 March 2010.
II. OBJECTIVES

The objective of the proposal is to change the Community legal framework concerning the application
of the principle of equal treatment between women and men for self-employed workers and their
spouses.
It aims at improving the social protection of self-employed workers, with a view to removing disin
centives to female entrepreneurship. It also seeks to improve the social protection of ‘assisting spouses’,
who often work regularly with the self-employed worker without enjoying the corresponding rights.
The main features of the proposal are as follows:
— the definition of ‘assisting spouses’ has been modified, so as to cover life partners (i.e. unmarried
couples) when, and insofar as, recognised by national law;
— under the provisions set out in Article 7, female self-employed workers and assisting spouses would, at
their request, be entitled to the same period of maternity leave as employees (cf. Directive 92/85/EEC);
— under the provisions set out in Article 6, assisting spouses could, at their request, benefit from at least
the same level of social protection as self-employed workers.
(1) Council Directive 86/613/EEC of 11 December 1986 on the application of the principle of equal treatment between
men and women engaged in an activity, including agriculture, in a self-employed capacity, and on the protection of
self-employed women during pregnancy and motherhood (OJ L 359, 19.12.1986, p. 56).
(2) Not yet published in the Official Journal.
(3) OJ C 228, 22.9.2009, p. 107.
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Once adopted, the Directive will repeal Directive 86/613/EEC (1) and will be applicable as regards those
aspects not covered by Directives 2006/54/EC, 2004/113/EC and 79/7/EEC, in order to implement more
effectively the principle of equal treatment between women and men engaged in an activity in a selfemployed capacity, or contributing to the pursuit of such an activity.

III. ANALYSIS OF THE COUNCIL POSITION IN FIRST READING

1. General observations:
a) Commission's position on the European Parliament's amendments
The European Parliament adopted 30 amendments (amendments 1-16, 18-19, 21-28, 36, 39, 40,
46) to the Commission's proposal. The Commission indicated in the course of the debate in plenary
session that it could accept 15 of these amendments in whole, in part or after being reworded
(amendments 1, 2, 3, 4, 7, 9, 12, 13, 15, 18, 21, 22, 23, 27, 28). The other amendments
(amendments 5, 6, 8, 10, 11, 14, 16, 19, 24, 25, 26, 36, 39, 40, 46) were, however, not acceptable
to the Commission.
2. Council position in first reading
The Council could accept 10 of the European Parliament's amendments either in whole, in part or
after being reworded, namely:
— Amendment No 4 (recital No 10: reference to affirmative action): The Council however felt that
the terms ‘affirmative action’ should be replaced with ‘positive action’ in line with Article 3 of
Directive 2006/54/EC (recital No 14 of its position in first reading);
— Amendment No 9 (recital No 18: clarification of the text to refer to self-employed workers and
assisting spouses): the Council also further added a reference to life partners of self-employed
workers (when and insofar as recognised by national law) in recital No 21 of its position in first
reading;
— Amendment No 12 (Article 4: addition of a reference to the need of promoting entrepreneurship
among women): the Council agreed with Parliament that it would be advisable to introduce a
reference to the setting-up of businesses by women, taking into account the huge gender gap in
entrepreneurship (Article 5 of the Council position in first reading);
— Amendment Nos 13 and 39 (Article 5: addition of the term ‘between’ before ‘life partners’): The
Council agreed with Parliament that this addition would make it clearer that the conditions for
the establishment of businesses should be the same irrespective of the civil status (Article 6 of the
Council position in first reading);
— Amendment No 18 (new Article 7a regarding the recognition of the work of assisting spouses):
the Council incorporated the substance of this amendment in recital No 8 in its position in first
reading;
— Amendment No 22 (Article 10(2) new point (ca)): the Council felt that the term ‘equivalent’
should be replaced with ‘corresponding’ (Article 11(2)(d) of the Council position in first reading);
— Amendment No 23 (insertion of a new provision (new Article 10a) concerning gender main
streaming): the Council considered that this new provision would clearly constitute an
improvement with regard to the existing Directive (Article 12 of the Council position in first
reading);
(1) Council Directive 86/613/EEC of 11 December 1986 on the application of the principle of equal treatment between
men and women engaged in an activity, including agriculture, in a self-employed capacity, and on the protection of
self-employed women during pregnancy and motherhood (OJ L 359, 19.12.1986, p. 56).
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— Amendment No 27 (Article 14(2)): The Council could agree with the first part of the amendment
which introduces an element of conditionality (‘if justified by particular difficulties …’) but
considered that reducing the additional period to one year was not acceptable. It was also not
in favour of extending the additional period to cover all provisions of the Directive (Article 16(2)
of the Council position in first reading);

— Amendment No 28 (Article 14a new: minimum requirements. The Council incorporated the
substance of this amendment in recital No 22 in its position in first reading).

However, the Council did not deem it advisable to take up amendments:

— No 1 (recital No 4: reference to the need to improve the situation of assisting spouses in craft
occupations, commerce, small and medium-sized enterprises and the liberal professions): the
Council did not consider it necessary to explicitly refer to these sectors (recital No 4 of its
position in first reading);

— No 2 (new recital 4a): the Council did not consider it appropriate to introduce a mandatory
registration system for assisting spouses. Furthermore, recital No 16 of the Council position in
first reading states that assisting spouses or life partners of self-employed workers who have
access to a system of social protection, should also be entitled to benefit from social protection.
Member States should be required to take the necessary measures to organise this social
protection in accordance with national law. In particular, it is up to Member States to decide
whether this social protection should be implemented on a mandatory or voluntary basis);

— No 3 (New recital 7b): the Council did not consider it appropriate to introduce an obligation to
provide for a clearly defined status for assisting spouses and to establish their rights;

— No 5 (recital No 11): the Council did not consider it appropriate to modify the current wording
of the current Directive 86/613/EEC (recital No 13 of the Council position in first reading);

— No 6 (recital No 12): the Council considered this amendment unnecessary as it is of settled caselaw that, when exercising their national competences, the Member States have to conform with
Community law as interpreted by the Court of Justice;

— No 7 (recital No 13): the Council did not think it appropriate to provide that the level of
protection of assisting spouses should be proportional to the degree to which they participate
in the activities of the self-employed worker within the family business. It considered that it
should be up to Member States to organise this social protection in accordance with national law
and, in particular, to decide that this social protection can be proportional to the participation in
the activities of the self-employed worker and/or the level of contribution (recital No 16 in the
Council position in first reading);

— No 8 (recital No 16): the Council could not accept this amendment as it felt that the reference to
the quality and long-term sustainability of social protection systems should be maintained (recital
No 19 of the Council position in first reading);

— No 10 (Article 2(1)(a)): the Council considered it appropriate to delete this definition and to move
it in a new Article (Article 2 of the Council position in first reading) regarding the scope of the
Directive. In addition, the Council did not consider it appropriate to refer to such sectors as
agriculture, the liberal professions, craft occupations and SMEs as it felt that there was no good
reason to amend the text of the definition as set out in the existing Directive;
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— Amendment 11 (Article 3(1)): The Council did not consider it necessary to add the management
of a business to the situations where the principle of non discrimination should apply as it did
not see any good reason to change the existing provision under Directive 86/613/EEC
(Article 4(1) of the Council position in first reading);
— Amendments Nos 14 and 40 (Article 6): While the Council could agree to add a reference to life
partners, it was, nonetheless, not in a position to accept the conditions set out in the amendment
with regard to social protection as it considered that it should be up to the Member States to
decide whether this social protection should be implemented on a mandatory or voluntary basis
(as further explained in recital No 16 of the Council position in first reading);
— Amendment No 15 (Article 7(1) concerning the duration of maternity leave): the Council
considered that the Directive should not provide for tailor-made periods of maternity leave
subject to personal choice, as they would interfere with existing and future national legislation,
but for an adequate maternity allowance enabling interruptions in occupational activity owing to
pregnancy (Article 8(1) of the Council position in first reading);
— Amendment No 16 (Article 7(3)): the Council considered that any such provision would be
unclear and would lead to legal insecurity as it has to be known what could be the grounds
for discrimination (Article 8(3) of the Council position in first reading);
— Amendment No 19 (Article 8(1): addition of the term ‘effective’. The Council considered that the
text should be aligned on the existing provisions in Directives 2006/54/EC and 2004/113/EC
(Article 9(1) of the Council position in first reading);
— Amendment No 21 (Article 10(2): reference to the body referred to in paragraph 1): the Council
was of the view that the formulation used in the Commission proposal (‘bodies’) should be used;
in order to make it clear that the bodies referred to in Article 10(2) should be the same as those
responsible for Directives 2004/113/EC and 2006/54/EC (Article 11(2) of the Council position in
first reading);
— Amendment No 24 (Article 11: reference to Internet as a means of dissemination of information).
The Council did not see any value in changing the text of the Commission proposal which is the
same as the existing provisions in Directives 2006/54/EC and 2004/113/EC (Article 13 of the
Council position in first reading);
— Amendment No 25 ( Article 13(1)): deadlines for the communication of information on the
application of the Directive and for the Commission's report on the Directive): The Council was
not in favour of reducing the deadlines as set out in the Commission proposal (Article 15 of the
Council position in first reading);
— Amendment No 26 (Article 13 (new): review of the Directive): The Council did not consider it
necessary to provide for a review clause;
— Amendment No 36 (Article 2a (new): prohibition of any discrimination based on marital or
family status): The Council did not consider it appropriate to take this amendment into account
for the same reasons as those relating to amendment No 6;
— Amendment No 46 (Article 7(4): provision regarding access to national social services in addition
to the maternity allowance): the Council was not in favour of this amendment as it considered
that Member States should be able to provide that access to those social services is an alternative
or a part of the maternity allowance (Article 8(4) of the Council position in first reading).
The Commission has accepted the Council position in first reading.
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3. Specific comments
Social protection (Article 7 and recital No 16 of the Council position in first reading)
The Council concurs with Parliament on the principle that, in view of their participation in the
activities of the family business, spouses or, when and insofar as recognised by national law, the
life partners, of self-employed workers who have access to a system for social protection, should
also be entitled to benefit from social protection.

In the Council's view, the Member States should be required to take the necessary measures to
organise this social protection in accordance with national law. In particular, it should be up to
the Member States to decide whether this social protection should be implemented on a
mandatory or voluntary basis and should be granted only upon request of assisting spouses
and life partners.

The Member States should have the possibility to provide that this social protection can be
proportional to the participation in the activities of the self-employed worker and/or the level
of contribution.

Without prejudice to the provisions of this Directive, they should also be able to maintain
national provisions limiting the access to specific social protection schemes, or to a certain
level of protection, including special funding conditions, to certain groups of self-employed
workers or professions, provided that access to a general scheme is available.

Maternity benefits and temporary replacement services (Article 8, recitals Nos 17 and 18 in the Council
position in first reading)
In view of their economic and physical vulnerability, the Council shares Parliament's views on the
need to give pregnant self-employed workers and pregnant spouses, or life partners, of selfemployed workers, a maternity leave of a long enough duration to ensure the proper course
of a normal pregnancy and physical recovery of the mother after a normal childbirth.

However, in view of their status as self-employed workers, the Council did not consider appro
priate to provide that female self-employed workers and, by analogy, female assisting spouses or
life partners of self-employed workers, should be entitled, at their request, to the same period of
maternity leave as provided for in Directive 92/85/EEC. This Directive only applies to employees
who are subject to different provisions as compared with self-employed women.

For this reason, the Council felt that it would be more appropriate to provide that female selfemployed workers and female spouses and life partners, should, in accordance with national law,
be granted an adequate maternity allowance enabling interruptions in their occupational activity
owing to pregnancy or motherhood for at least 14 weeks.

The Member States should remain competent to organise such benefits, including establishing the
level of contributions and all the arrangements concerning benefits and payments, provided the
minimal prescriptions of the Directive are complied with. In particular, they should be able to
determine in which period before and/or after confinement the right to maternity benefits is
granted. They should also determine if the economic situation of the person or family in question
should be taken into account when establishing contributions and/or benefits.

Furthermore, in order to take the specificities of self-employed activities into account, the Council
considered that female self-employed workers and female spouses or, when and insofar as
recognised by national law, the life partners of self-employed workers, should be given access,
as far as possible to any existing services supplying temporary replacement enabling interruptions
in their occupational activity owing to pregnancy or motherhood or to any existing national
social services. Access to these services could be an alternative or a part of the maternity
allowance.
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IV. CONCLUSION

The Council considers that its position in first reading on the application of the principle of equal
treatment between men and women engaged in an activity in a self-employed capacity represents a
balanced and realistic solution to the issues covered by the Commission proposal, given the need, in
particular, of not interfering with the ‘organisation of the Member States’ social security schemes or their
financing.
In its view, the provisions laid down in this position should help tackling the obstacles to women's
access to self-employment therefore making it easier to combine self-employed activities and family
responsibilities.
The Council looks forward to a constructive discussion with the European Parliament with a view to
reaching final agreement on this important Directive.
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POSITION (EU) No 9/2010 OF THE COUNCIL AT FIRST READING
with a view to the adoption of a Directive of the European Parliament and of the Council on the
indication by labelling and standard product information of the consumption of energy and other
resources by energy-related products (recast)
Adopted by the Council on 14 April 2010
(Text with EEA relevance)

(2010/C 123 E/03)
Directive 2009/125/EC. Together with that Directive
and other Union instruments, this Directive forms part
of a broader legal framework and, in the context of a
holistic approach, brings about additional energy savings
and environmental gains.

THE EUROPEAN PARLIAMENT AND THE COUNCIL OF THE
EUROPEAN UNION,

Having regard to the Treaty on the Functioning of the European
Union, and in particular Article 194(2) thereof,
Having regard to the proposal from the European Commission,

(3)

The Presidency conclusions of the European Council of 8
and 9 March 2007 emphasised the need to increase
energy efficiency in the Union so as to achieve the
objective of saving 20 % of the Union's energy
consumption by 2020, set targets for the EU-wide devel
opment of renewable energies and the reduction of
greenhouse gas emissions and called for a thorough
and rapid implementation of the key areas identified in
the Commission Communication of 19 October 2006
entitled ‘Action Plan for Energy Efficiency: Realising the
Potential’. The action plan highlighted the enormous
energy savings opportunities in the products sector.

(4)

Improving the efficiency of energy-related products
through informed consumer choice benefits the EU
economy overall.

(5)

The provision of accurate, relevant and comparable
information on the specific energy consumption of
energy-related products should influence the end-user's
choice in favour of those products which consume or
indirectly result in consuming less energy and other
essential resources during use, thus prompting manu
facturers to take steps to reduce the consumption of
energy and other essential resources of the products
which they manufacture. It should also, indirectly,
encourage the efficient use of these products in order
to contribute to the EU's 20 % energy efficiency target.
In the absence of this information, the operation of
market forces alone will fail to promote the rational
use of energy and other essential resources for these
products.

(6)

It should be recalled that Union and national legislation
exists which gives certain rights to consumers with
respect to purchased products, including compensation
or exchange of the product.

(7)

The Commission should provide a priority list of energyrelated products that could be covered by a delegated act
under this Directive. Such a list could be included in the
Working Plan referred to in Directive 2009/125/EC.

Having regard to the opinion of the European Economic and
Social Committee (1),
After having consulted the Committee of the Regions,
Acting in accordance with the ordinary legislative procedure (2),
Whereas:
(1)

(2)

Council Directive 92/75/EEC of 22 September 1992 on
the indication by labelling and standard product
information of the consumption of energy and other
resources by household appliances (3) has been
substantially amended (4). Since further amendments
have to be made, it should be recast in the interests of
clarity.
The scope of Directive 92/75/EEC is restricted to
household appliances. The Commission Communication
of 16 July 2008 on the Sustainable Consumption and
Production and Sustainable Industrial Policy Action Plan
has shown that the extension of the scope of Directive
92/75/EEC to energy-related products which have a
significant direct or indirect impact on energy
consumption during use could reinforce potential
synergies between existing legislative measures, and in
particular Directive 2009/125/EC of the European
Parliament and of the Council of 21 October 2009 estab
lishing a framework for the setting of ecodesign
requirements for energy related products (5). This
Directive should not prejudice the application of

(1) OJ C 228, 22.9.2009, p. 90.
(2) Position of the European Parliament of 5 May 2009 (not yet
published in the Official Journal), position of the Council at first
reading of … (not yet published in the Official Journal), position of
the European Parliament of … (not yet published in the Official
Journal) and decision of the Council of …
(3) OJ L 297, 13.10.1992, p. 16.
(4) See Annex I Part A.
(5) OJ L 285, 31.10.2009, p. 10.
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Information plays a key role in the operation of market
forces and it is therefore necessary to introduce a
uniform label for all products of the same type, to
provide potential purchasers with supplementary stand
ardised information on those products' costs in terms of
energy and the consumption of other essential resources
and to take measures to ensure that potential end-users
who do not see the product displayed, and thus have no
opportunity to see the label, are also supplied with this
information. In order to be efficient and successful, the
label should be easily recognisable to end-users, simple
and concise. To this end the existing layout of the label
should be retained as the basis to inform end-users about
the energy efficiency of products. Energy consumption of
and other information concerning the products should
be measured in accordance with harmonised standards
and methods.

(9)

As pointed out in the Commission's Impact Assessment
accompanying its proposal for this Directive, the energy
labelling scheme has been followed as a model in
different countries around the world.

(10)

Member States should regularly monitor compliance with
this Directive, and include the relevant information in the
report that they are obliged to submit every four years to
the Commission under this Directive, with special regard
to the responsibilities of suppliers and dealers.

(11)

Regulation (EC) No 765/2008 of the European
Parliament and of the Council of 9 July 2008 setting
out the requirements for accreditation and market
surveillance relating to the marketing of products (1)
contains general provisions on market surveillance
relating to the marketing of products. In order to
achieve its aims, this Directive provides for more
detailed provisions in this respect. Those provisions are
consistent with Regulation (EC) No 765/2008.

(12)

A completely voluntary scheme would lead to only some
products being labelled, or supplied with standard
product information, with the risk that this might
result in confusion or even misinformation for some
end-users. The present scheme should therefore ensure
that for all the products concerned, the consumption
of energy and other essential resources is indicated by
labelling and standard product fiches.

(13)

(14)

relevant, of essential resources during use and which
afford adequate scope for increased efficiency should be
covered by a delegated act, when provision of
information through labelling may stimulate end-users
to purchase more efficient products.

(15)

In order to meet the Union climate change and energy
security objectives and, given that the total energy
consumed by products is expected to continue to rise
in the longer term, the delegated acts under this
Directive could, where relevant, also highlight on the
label the high total energy consumption of the product.

(16)

A number of Member States have public procurement
policies in place which require contracting authorities
to procure energy efficient products. A number of
Member States also have put in place incentives for
energy efficient products. The criteria for products to
be eligible for public procurement or incentives can
substantially differ from one Member State to another.
To refer to performance classes as levels for particular
products, as set out in delegated acts under this Directive,
may reduce fragmentation of public procurement and
incentives and facilitate the uptake of efficient products.

(17)

Incentives which Member States may provide for the
promotion of efficient products might constitute State
aid. This Directive does not prejudice the outcome of
any future State aid procedure that may be undertaken
in accordance with Articles 107 and 108 of the Treaty
on the Functioning of the European Union (TFEU) in
respect of such incentives and should not cover
taxation and fiscal matters. Member States are free to
decide on the nature of such incentives.

(18)

The promotion of energy efficient products through
labelling, public procurement and incentives should not
be to the detriment of the overall environmental
performance and the functioning of such products.

(19)

The Commission should be empowered to adopt
delegated acts in accordance with Article 290 TFEU in
respect of labelling and standard product information of
the consumption of energy and other essential resources
by energy-related products during use. It is of particular
importance that the Commission carry out appropriate
consultations during its preparatory work, including at
expert level.

(20)

The Commission should regularly submit to the
European Parliament and the Council a synthesis,
covering the EU and each Member State separately, of
the reports on enforcement activities and the level of
compliance submitted by Member States under this
Directive.

Energy-related products have a direct or indirect impact
on the consumption of a wide variety of forms of energy
during use, electricity and gas being the most important.
This Directive should therefore cover energy-related
products having a direct or indirect impact on the
consumption of any form of energy during use.
Energy-related products which have a significant direct or
indirect impact on consumption of energy or, where

(1) OJ L 218, 13.8.2008, p. 30.
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The Commission should be responsible for adapting the
label classifications with the aim of ensuring predicta
bility for the industry and comprehension for consumers.
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HAVE ADOPTED THIS DIRECTIVE:

Article 1
Scope
(22)

(23)

(24)

To a varying extent according to the product concerned,
technological development and the potential for add
itional significant energy savings could make further
product differentiation necessary and justify a review of
the classification. Such review should include in
particular the possibility of rescaling. This review
should be carried out as expeditiously as possible in
the case of products which, due to their very innovative
characteristics, can make a significant contribution to
energy efficiency.

When the Commission reviews progress and reports on
the implementation of the Sustainable Consumption and
Production and Sustainable Industrial Policy Action Plan
in 2012, it will in particular analyse whether further
action to improve the energy and environmental
performance of products is needed, including inter alia
the possibility to provide consumers with information
on the carbon footprint of products or the products'
environmental impact during their life cycle.

The obligation to transpose this Directive into national
law should be confined to those provisions which
represent a substantive change as compared with
Directive 92/75/EEC. The obligation to transpose the
provisions which are unchanged arises under the
Directive 92/75/EEC.

1.
This Directive establishes a framework for the harmon
isation of national measures on end-user information,
particularly by means of labelling and standard product
information, on the consumption of energy and where
relevant of other essential resources during use, and supple
mentary information concerning energy-related products,
thereby allowing end-users to choose more efficient products.
2.
This Directive shall apply to energy-related products which
have a significant direct or indirect impact on the consumption
of energy and, where relevant, on other essential resources
during use.
3.

This Directive shall not apply to

(a) second-hand products;
(b) any means of transport for persons or goods;
(c) the rating plate or its equivalent affixed for safety purposes
to products.
Article 2
Definitions
For the purpose of this Directive:

(25)

(26)

(27)

When Member States implement the provisions of this
Directive, they should endeavour to refrain from
adopting measures that could impose unnecessarily
bureaucratic and unwieldy obligations on the market
participants concerned, in particular small and mediumsized enterprises.

This Directive should be without prejudice to the obli
gations of the Member States relating to the time-limits
for transposition into national law and application of
Directive 92/75/EEC.

In accordance with point 34 of the Interinstitutional
Agreement on better law-making (1), Member States are
encouraged to draw up, for themselves and in the interest
of the Union, their own tables illustrating, as far as
possible, the correlation between this Directive and the
transposition measures, and to make them public,

(1) OJ C 321, 31.12.2003, p. 1.

(a) ‘energy-related product’ or ‘product’ means any good having
an impact on energy consumption during use, which is
placed on the market and/or put into service in the
Union, including parts intended to be incorporated into
energy-related products covered by this Directive which
are placed on the market and/or put into service as indi
vidual parts for end-users and of which the environmental
performance can be assessed independently;
(b) ‘fiche’ means a standard table of information relating to a
product;
(c) ‘other essential resources’ means water, chemicals or any
other substance consumed by a product in normal use;
(d) ‘supplementary information’ means other information
concerning the performance and features of a product
which relate to, or are helpful in evaluating, its use of
energy or other essential resources based on measurable
data;
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(e) ‘direct impact’ means the impact of products that actually
consume energy during use;

(f) ‘indirect impact’ means the impact of products that do not
consume energy, but contribute to energy conservation
during use;

(g) ‘dealer’ means a retailer or other person who sells, hires,
offers for hire-purchase or displays products to end-users;

(h) ‘supplier’ means the manufacturer or its authorised repre
sentative in the Union or the importer who places or puts
into service the product on the Union market. In their
absence, any natural or legal person who places on the
market or puts into service products covered by this
Directive shall be considered a supplier;

(i) ‘placing on the market’ means making a product available
for the first time on the Union market with a view to its
distribution or use within the Union, whether for reward or
free of charge and irrespective of the selling technique;

(j) ‘putting into service’ means the first use of a product for its
intended purpose in the Union;

(k) ‘unauthorised use of the label’ means the use of the label,
other than by Member State authorities or EU institutions,
in a manner not provided for in this Directive or a
delegated act.

Article 3
Responsibilities of Member States
1.

Member States shall ensure that:

(a) all suppliers and dealers established in their territory fulfil
the obligations laid down in Articles 5 and 6;

(b) with respect to products covered by this Directive, the
display of other labels, marks, symbols or inscriptions
which do not comply with the requirements of this
Directive and of the relevant delegated acts is prohibited,
if such display is likely to mislead or confuse end-users with
respect to the consumption of energy or, where relevant,
other essential resources during use;

(c) the introduction of the system of labels and fiches
concerning energy consumption or conservation is accom
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panied by educational and promotional information
campaigns aimed at promoting energy efficiency and
more responsible use of energy by end-users;

(d) appropriate measures are taken in order to encourage the
relevant national or regional authorities responsible for
implementing this Directive to co-operate and provide
each other and the Commission with information in order
to assist the application of this Directive. The administrative
co-operation and exchange of information shall take the
utmost advantage of electronic means of communication,
shall be cost-effective and may be supported by relevant
EU programmes. Such co-operation shall guarantee the
security and confidentiality of processing and the protection
of sensitive information provided during that procedure,
where necessary. The Commission shall take appropriate
measures in order to encourage and contribute to the coop
eration between Member States referred to in this point.

2.
Where a Member State ascertains that a product does not
comply with all the relevant requirements set out in this
Directive and its delegated acts for the label and the fiche, the
supplier shall be obliged to make the product compliant with
those requirements under effective and proportionate conditions
imposed by the Member State.

Where there is sufficient evidence that a product
compliant, the Member State concerned shall take
preventive measures and measures aimed
compliance within a precise time-frame, taking
the damage caused.

may be nonthe necessary
at ensuring
into account

Where non-compliance continues, the Member State concerned
shall take a decision restricting or prohibiting the placing on the
market and/or putting into service of the product in question or
ensuring that it is withdrawn from the market. In cases of
withdrawal of the product from the market or prohibition on
placing the product on the market, the Commission and the
other Member States shall be immediately informed.

3.
Every four years, the Member States shall submit a report
to the Commission including details about their enforcement
activities and the level of compliance in their territory.

The Commission may specify the details of the common
content of these reports, through the setting of guidelines.

4.
The Commission shall regularly provide a synthesis of
those reports to the European Parliament and the Council for
information.
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Article 4
Information requirements
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(iv) where values are used for similar models, the references
allowing identification of those models.

Member States shall ensure that:
(a) information relating to the consumption of electric energy,
other forms of energy and where relevant other essential
resources during use, and supplementary information is, in
accordance with delegated acts under this Directive, brought
to the attention of end-users by means of a fiche and a label
related to products offered for sale, hire, hire-purchase or
displayed to end-users directly or indirectly by any means of
distance selling, including the internet;
(b) the information referred to in point (a) is provided in
respect of built-in or installed products only where
required by the applicable delegated act;
(c) any advertisement for a specific model of energy-related
products covered by a delegated act under this Directive
includes, where energy-related or price information is
disclosed, a reference to the energy efficiency class of the
product;
(d) any technical promotional material concerning energyrelated products which describes the specific technical
parameters of a product, namely, technical manuals and
manufacturers' brochures, whether printed or online, is
provided to end-users with the necessary information
regarding energy consumption or shall include a reference
to the energy efficiency class of the product.
Article 5

To this end suppliers may use documentation already estab
lished in accordance with requirements laid down in
relevant Union legislation;

(c) suppliers make the technical documentation available for
inspection purposes for a period ending five years after
the last product concerned was manufactured.

Suppliers make available an electronic version of the
technical documentation on request to the market
surveillance authorities of the Member States and to the
Commission within 10 working days on receipt of a
request by the competent authority of a Member State or
the Commission;

(d) in respect of labelling and product information, suppliers
provide the necessary labels free of charge to dealers.

Without prejudice to the suppliers' choice of system for
delivery of labels, suppliers promptly deliver labels on
request from dealers;

(e) in addition to the labels, suppliers provide a product fiche;

Member States shall ensure that:

(f) suppliers include a product fiche in all product brochures.
Where product brochures are not provided by the supplier,
the supplier provides fiches with other literature provided
with the product;

(a) suppliers placing on the market or putting into service
products covered by a delegated act supply a label and a
fiche in accordance with this Directive and the delegated act;

(g) suppliers are responsible for the accuracy of the labels and
fiches that they supply;

(b) suppliers produce technical documentation which is
sufficient to enable the accuracy of the information
contained in the label and the fiche to be assessed. That
technical documentation shall include:

(h) suppliers are considered to have given consent to the publi
cation of the information provided on the label or in the
fiche.

Responsibilities of suppliers

(i) a general description of the product;

Article 6
Responsibilities of dealers

(ii) where relevant, the results of design calculations carried
out;
(iii) test reports, where available, including those carried out
by relevant notified organisations as defined under
other Union legislation;

Member States shall ensure that:

(a) dealers display labels properly, in a visible and legible
manner, and make the fiche available in the product
brochure or other literature that accompanies products
when sold to end-users;
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(b) whenever a product covered by a delegated act is displayed,
dealers attach an appropriate label, in the clearly visible
position specified in the applicable delegated act, and in
the relevant language version.

Article 7
Distance selling and other forms of selling
Where products are offered for sale, hire or hire-purchase by
mail order, by catalogue, through the internet, telemarketing or
by any other means which imply that the potential end-user
cannot be expected to see the product displayed, delegated acts
shall make provision to ensure that potential end-users are
provided with the information specified on the label for the
product and in the fiche before buying the product. Delegated
acts shall, where appropriate, specify the way in which the label
or the fiche or the information specified on the label or in the
fiche shall be displayed or provided to the potential end-user.

Article 8
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2.
Paragraph 1 shall apply to contracts having a value equal
to or greater than the thresholds laid down in Article 7 of
Directive 2004/18/EC.

3.
Where Member States provide any incentives for a
product covered by a delegated act they shall aim at the
highest performance levels including the highest class of
energy efficiency laid down in the applicable delegated act.
Taxation and fiscal measures do not constitute incentives for
the purpose of this Directive.

4.
Where Member States provide incentives for products,
both for end-users using highly efficient products and for
industries which promote and produce such products, they
shall express the performance levels in terms of classes as
defined in the applicable delegated act, except where they
impose higher performance levels than the threshold for the
highest energy efficiency class in the delegated act. Member
States may impose higher performance levels than the
threshold for the highest energy efficiency class in the
delegated act.

Free movement
1.
Member States shall not prohibit, restrict or impede the
placing on the market or putting into service, within their terri
tories of products which are covered by and comply with this
Directive and the applicable delegated act.

2.
Unless they have evidence to the contrary, Member States
shall consider labels and fiches as complying with the
provisions of this Directive and the delegated acts. Member
States shall require suppliers to provide evidence within the
meaning of Article 5 concerning the accuracy of the
information supplied on their labels or fiches when they have
reason to suspect that such information is incorrect.

Article 9
Public procurement and incentives
1.
Where a product is covered by a delegated act, contracting
authorities which conclude public works, supply or service
contracts as referred to in Directive 2004/18/EC of the
European Parliament and of the Council of 31 March 2004
on the coordination of procedures for the award of public
works contracts, public supply contracts and public service
contracts (1), which are not excluded by virtue of Articles 12
to 18 thereof, shall endeavour to procure only such products
which comply with the criteria of having the highest
performance levels and belonging to the highest energy effi
ciency class. Member States may also require the contracting
authorities to procure only products fulfilling those criteria.
Member States may make the application of those criteria
subject to cost-effectiveness, economical feasibility and
technical suitability and sufficient competition.
(1) OJ L 134, 30.4.2004, p. 114.

Article 10
Delegated acts
1.
The Commission shall lay down details relating to the
label and the fiche by means of delegated acts in accordance
with Articles 11, 12 and 13, relating to each type of product in
accordance with this Article.

Where a product meets the criteria listed in paragraph 2, it shall
be covered by a delegated act in accordance with paragraph 4.

Provisions in delegated acts regarding information provided on
the label and in the fiche on the consumption of energy and
other essential resources during use shall enable end-users to
make better informed purchasing decisions and shall enable
market surveillance authorities to verify whether products
comply with the information provided.

Where a delegated act lays down provisions with respect to
both energy efficiency and consumption of essential resources
of a product, the design and content of the label shall
emphasise the energy efficiency of the product.

2.

The criteria referred to in paragraph 1 are the following:

(a) according to most recently available figures and considering
the quantities placed on the Union market, the products
shall have a significant potential for saving energy and,
where relevant, other essential resources;
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(b) products with equivalent functionality available on the
market shall have a wide disparity in the relevant
performance levels;

(c) the Commission shall take into account relevant Union
legislation and self-regulation, such as voluntary agreements,
which are expected to achieve the policy objectives more
quickly or at lesser expense than mandatory requirements.
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Three additional classes may be added to the classification if
required by technological progress. Those additional classes
will be A+, A++, and A+++ for the most efficient class. In
principle the total number of classes will be limited to
seven, unless more classes are still populated.

In preparing a draft delegated act, the Commission shall:

The colour scale shall consist of no more than seven
different colours from dark green to red. The colour code
of only the highest class shall always be dark green. If there
are more than seven classes, only the red colour can be
duplicated.

(a) take into account those environmental parameters set out in
Annex I, Part 1, to Directive 2009/125/EC which are
identified as significant in the relevant implementing
measure adopted under Directive 2009/125/EC and which
are relevant for the end-user during use;

The classification shall be reviewed in particular when a
significant proportion of products on the internal market
achieves the two highest energy efficiency classes and when
additional savings may be achieved by further differentiating
products.

(b) assess the impact of the act on the environment, end-users
and manufacturers, including small and medium-sized enter
prises (SMEs), in terms of competitiveness including on
markets outside the Union, innovation, market access and
costs and benefits;

Detailed criteria for a possible reclassification of products
are, where appropriate, to be determined on a case-by-case
basis in the relevant delegated act;

3.

(c) carry out appropriate consultation with stakeholders;

(d) set implementing date(s), any staged or transitional
measures or periods, taking into account in particular
possible impacts on SMEs or on specific product groups
manufactured primarily by SMEs.

4.

The delegated acts shall specify in particular:

(e) the location where the label shall be fixed to the product
displayed and the manner in which the label and/or
information are to be provided in the case of offers for
sale as covered by Article 7. Where appropriate, the
delegated acts may provide for the label to be attached to
the product or printed on the packaging, or for the details
of the labelling requirements for printing in catalogues, for
distance selling and internet sales;

(f) the content and, where appropriate, the format and other
details concerning the fiche or further information specified
in Articles 4 and 5(c). The information on the label shall
also be included on the fiche;

(a) the exact definition of the type of products to be included;

(b) the measurement standards and methods to be used in
obtaining the information referred to in Article 1(1);

(g) the specific content of the label for advertising, including, as
appropriate, the energy class and other relevant performance
level(s) of the given product in a legible and visible form;

(c) the details of the technical documentation required under
Article 5;

(h) the duration of label classification(s), where appropriate, in
accordance with point (d);

(d) the design and content of the label referred to in Article 4,
which as far as possible shall have uniform design char
acteristics across product groups and shall in all cases be
clearly visible and legible. The format of the label shall
retain as a basis the classification using letters from A to
G; the steps of the classification shall correspond to
significant energy and cost savings from the end-user
perspective.

(i) the level of accuracy in the declarations on the label and
fiches;

(j) the date for the evaluation and possible revision of the
delegated act, taking into account the speed of technological
progress.
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Article 11
Exercise of the delegation
1.
The powers to adopt the delegated acts referred to in
Article 10 shall be conferred on the Commission for a period
of five years beginning on … (*). The Commission shall make a
report in respect of the delegated powers not later than six
months before the end of the five-year period. The delegation
of powers shall be automatically extended for periods of an
identical duration, unless the European Parliament or the
Council revokes it in accordance with Article 12.

2.
As soon as it adopts a delegated act, the Commission shall
notify it simultaneously to the European Parliament and to the
Council.

3.
The powers to adopt delegated acts are conferred on the
Commission subject to the conditions laid down in Articles 12
and 13.

Article 12
Revocation of the delegation
1.
The delegation of powers referred to in Article 10 may be
revoked by the European Parliament or by the Council.

2.
The institution which has commenced an internal
procedure for deciding whether to revoke the delegation of
powers shall endeavour to inform the other institution and
the Commission within a reasonable time before the final
decision is taken, indicating the delegated powers which could
be subject to revocation and possible reasons for a revocation.

3.
The decision of revocation shall put an end to the dele
gation of the powers specified in that decision. It shall take
effect immediately or at a later date specified therein. It shall
not affect the validity of the delegated acts already in force. It
shall be published in the Official Journal of the European Union.

Article 13
Objections to delegated acts
1.
The European Parliament or the Council may object to the
delegated act within a period of two months from the date of
notification.
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The delegated act may be published in the Official Journal of the
European Union and enter into force before the expiry of that
period, if the European Parliament and the Council have both
informed the Commission of their intention not to raise
objections.
3.
If the European Parliament or the Council objects to a
delegated act, it shall not enter into force. The institution
which objects shall state the reasons for objecting to the
delegated act.
Article 14
Evaluation
Not later than 31 December 2014, the Commission shall review
the effectiveness of this Directive and of its delegated acts and
submit a report to the European Parliament and the Council.
On that occasion, the Commission shall also assess:
(a) the contribution of point (c) of Article 4 to the aim of this
Directive;
(b) the effectiveness of Article 9(1);
(c) in the light of technical evolution and the understanding by
consumers of the label layout, the need for amending point
(d) of Article 10(4).
Article 15
Penalties
Member States shall lay down the rules on penalties applicable
to infringements of the national provisions adopted pursuant to
this Directive and its delegated acts, including unauthorised use
of the label, and shall take the necessary measures to ensure
that they are implemented. The penalties provided for shall be
effective, proportionate and dissuasive. The Member States shall
notify these provisions to the Commission by … (**) and shall
notify the Commission without delay of any subsequent
amendment affecting those provisions.
Article 16
Transposition

At the initiative of the European Parliament or the Council that
period shall be extended by two months.

1.
Member States shall bring into force, by … (**) at the
latest, the laws, regulations and administrative provisions
necessary to comply with this Directive. They shall forthwith
communicate to the Commission the text of those provisions.

2.
If, on expiry of that period, neither the European
Parliament nor the Council has objected to the delegated act,
it shall be published in the Official Journal of the European Union
and enter into force on the date stated therein.

They shall apply those provisions from … (***)

(*) The date of entry into force of this Directive.

(**) 12 months after the date of entry into force of this Directive.
(***) 12 months and 30 days after the date of entry into force of this
Directive.

12.5.2010

EN

Official Journal of the European Union

When Member States adopt those provisions, they shall contain
a reference to this Directive or be accompanied by such a
reference on the occasion of their official publication. They
shall also include a statement to the effect that references in
existing laws, regulations and administrative provisions to
Directive 92/75/EEC shall be construed as references to this
Directive. Member States shall determine how such reference
is to be made and how that statement is to be formulated.
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Article 18
Entry into force
This Directive shall enter into force on the day following that of
its publication in the Official Journal of the European Union.

Points (d), (g) and (h) of Article 5 shall apply from … (*).

2.
Member States shall communicate to the Commission the
text of the main provisions of national law which they adopt in
the field covered by this Directive.

Article 19
Addressees

Article 17

This Directive is addressed to the Member States.

Repeal
Directive 92/75/EEC, as amended by the Regulation indicated in
Annex I, Part A, is repealed with effect from … (*), without
prejudice to the obligations of the Member States relating to
the time-limits for transposition into national law and appli
cation of that Directive set out in Annex I, Part B.
References to Directive 92/75/EEC shall be construed as
references to this Directive and shall be read in accordance
with the correlation table in Annex II.

(*) 12 months and 31 days after the date of entry into force of this
Directive.

Done at …

For the European Parliament
The President
…

For the Council
The President
…
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ANNEX I
PART A
Repealed Directive with its successive amendment
(referred to in Article 17)
Council Directive 92/75/EEC
(OJ L 297, 13.10.1992, p. 16)
Regulation (EC) No 1882/2003
(OJ L 284, 31.10.2003, p. 1)

Only point (32) of Annex III

PART B
List of time-limits for transposition into national law
(referred to in Article 16)
Deadline for transposition

Directive

92/75/EEC

1 January 1994
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ANNEX II
CORRELATION TABLE
Directive 92/75/EEC

This Directive

Article 1(1), introductory wording, first sentence

Article 1(1)

Article 1(1), introductory wording, second sentence

Article 1(2)

Article 1(1), first to seventh indent

—

Article 1(2)

—

—

Article 1(3) points (a) and (b)

Article 1(3)

Article 1(3) point (c)

—

Article 2 points (a) and (b),

Article 1(4), first and second indents

Article 2 points (g) and (h)

Article 1(4), third indent

—

Article 1(4), fourth indent

Article 2 point (c)

Article 1(4), fifth indent

Article 2 point (d)

—

Article 2 points (e), (f), (i), (j) and (k)

Article 1(5)

—

Article 2(1)

Article 4 point (a)

—

Article 4 point (b), (c) and (d)

Article 2(2)

—

Article 2(3)

Article 5 point (b)

Article 2(4)

Article 5 points (b) and (c)

Article 3(1)

Article 5 point (a)

Article 3(2)

Article 5 points (e) and (f)

Article 3(3)

Article 5 point (g)

Article 3(4)

Article 5 point (h)

—

Article 6 point (a)

Article (4) point (a)

Article 6 point (b)

Article (4) point (b)

Article 5 point (d)

Article 5

Article 7

Article 6

—

Article 7 point (a)

Article 3(1) point (a)

Article 7 point (b)

Article 3(1) point (b)

Article 7 point (c)

Article 3(1) point (c)

—

Article 3(1) point (d)

—

Article 3(2), (3) and (4)

Article 8(1)

Article 8(1)

Article 8(2)

Article 8(2)

Article 9

—
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Directive 92/75/EEC
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This Directive

—

Article 9

Article 10

—

—

Article 10(1), (2) and (3)

Article 11

—

Article 12 point (a)

Article 10(4) point (a)

Article 12 point (b)

Article 10(4) point (b)

Article 12 point (c)

Article 10(4) point (c)

Article 12 point (d)

Article 10(4) point (d)

Article 12 point (e)

Article 10(4) point (e)

Article 12 point (f)

Article 10(4) point (f)

Article 12 point (g)

—

—

Article 10(4) point (g), (h), (i) and (j)

—

Articles 11, 12, 13, 14, 15

Article 13

Article 17

Article 14

Article 16

—

Article 18

Article 15

Article 19

—

Annex I

—

Annex II
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STATEMENT OF THE COUNCIL'S REASONS
I. INTRODUCTION

1. On 17 November 2008, the European Commission submitted a recast proposal for a Directive on the
indication by labelling and standard product information of the consumption of energy and other
resources by energy-related products to the Council and the European Parliament with Art. 95 as
legal basis (1).

2. The European Economic and Social Committee adopted its opinion on 24 March 2009 (2). The
Committee of the Regions did not yet deliver an opinion.

3. The European Parliament adopted its opinion in first reading on 5 May 2009 (3), approving 60
amendments.

4. On 14 April 2010, the Council adopted its position at first reading in accordance with Article 294 of
the TFEU.

II. OBJECTIVE OF THE PROPOSAL

Together with two other proposals (4) this proposal is part of the Energy Efficiency Package tabled by the
Commission in November 2008.

The main aim of the recast proposal is the extension of the scope of the current Directive 92/75/EEC,
restricted to household appliances, to allow for the labelling of all energy related products including the
household, commercial and industrial sectors and some non-energy using products such as windows
which have a significant potential for energy savings once in use or installed. It follows in particular the
overall objective to improve the energy efficiency performance of those products, thereby contributing to
the Community objectives of protecting the environment and combating climate change, in line with the
EU's climate/energy policy goals for 2020 as regards greenhouse gas emissions.

III. ANALYSIS OF THE COUNCIL POSITION AT FIRST READING

1. In view of the tight timetable required in order to reach early agreement on this proposal as called for
by the European Council, the Council aimed from the start at identifying elements that would be
acceptable to both Parliament and Council, rather than drawing up a complete agreed Council
position before entering into negotiations with Parliament. In order to make rapid progress while
taking into account the date of entry into force of the Treaty on the Functioning of the EU, it was
agreed to proceed in two steps:

— Reaching agreement on the substance of the Directive. Following consultations with the EP, this
first step was concluded in November 2009. This agreement was confirmed by Coreper on
19 November 2009 and, on the level of the EP ITRE committee, by means of a letter of its
Chairman, dated 2 December 2009.
(1 )
(2 )
(3 )
(4 )

doc. 15906/08
OJ C 228, 22.9.2009, p. 90.
doc. 9322/09
The other two proposals in this package are:
— draft Directive of the European Parliament and of the Council on the energy performance of buildings (recast)
(2008/0223 COD);
— Regulation (EC) No 1222/2009 of the European Parliament and of the Council on the labelling of tyres with
respect to fuel efficiency and other essential parameters (OJ L 342 of 22.12.2009, p. 46).
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— Reaching agreement on the modifications resulting from the entry into force of the TFEU,
concerning notably the adaptation of the legal basis and the comitology provisions. Following
consultations with the EP, this second step was concluded in March 2010, relying to the extent
possible on horizontal solutions, notably as regards the consultation of experts, the EP, Council
and Commission statement on Article 290 and the Commission statement on recess periods. This
agreement was confirmed by Coreper on 24 March 2010 and, on the level of the EP ITRE
committee, by means of a letter of its Chairman, dated 25 March 2010.
2. The Council position incorporates the two agreements recalled above. Its main elements are:
Provisions on the label and the label layout:
The Council has based the format of the label on the current label layout with the classes A to G,
allowing at the same time for three additional classes, with the total number of classes being limited
to seven, and providing for a clear marking of the corresponding colours on the label. When a new
class is added, the colour scale will move. In this way, a clearly visible and legible label layout, well
comprehensible for the consumer, is guaranteed, as requested by the EP in the first part of its
amendment 70. Moreover, the Council has laid down that the details of a possible reclassification
of products are to be determined on a case-by-case basis in the relevant delegated acts. Finally, in a
review clause, the Commission is asked to assess, by the end of 2014, the need for amending the
provisions on the label layout in the light of technical evolution and the understanding by consumers
of the label layout.
In line with amendment 52, the Council has also ensured that measures can be taken against
unauthorised use of the label.
Provisions on advertisement
The Council has partly followed the EP in its amendment 32 and has made the inclusion of the
energy efficiency class in advertisements mandatory for all cases where energy-related or price
information is disclosed. Regarding mandatory information on energy consumption or a reference
to the energy efficiency class of the product in technical promotional material, the Council has fully
accepted EP amendment 33.
Provision on public procurement
The Council has provided for the possibility for Member States to require their contracting authorities
to procure only products fulfilling the energy efficiency criteria, i.e. belonging to the highest energy
efficiency class and having the highest performance levels, responding in this way partly to
amendment 40.
* * *
In addition to the above main elements, and with a view to reaching an early agreement, the Council
examined every amendment of the European Parliament. Wherever possible, amendments were
accepted, either in full or partially; sometimes the spirit of an amendment was addressed in
another article or in a recital. Thus, in its position, the Council has
— Accepted fully (sometimes with redrafting), partly or in spirit the following 40 amendments: 1, 2,
72, 4, 53 + 64, 7, 74, 8 - 11, 54 + 65, 17 - 19, 21 - 23, 25 - 33, 35, 36, 56 + 68, 38, 40, 43,
70 (first part), 50 - 52;
— Not been able to accept the following 21 amendments: 3, 5, 12 - 15, 20, 59, 24, 66, 67, 39,
41 - 42, 69, 76, 45, 47, 70 (second part), 58 + 71.
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Statement by the European Parliament, the Council and the Commission on Article 290 TFEU
The European Parliament, the Council and the Commission declare that the provisions of this Directive shall
be without prejudice to any future position of the institutions as regards the implementation of Article 290
TFEU or individual legislative acts containing such provisions.

Commission Statement
The European Commission takes note that except in cases where the legislative act provides for an urgency
procedure, the European Parliament and the Council consider that the notification of delegated acts shall
take into account the periods of recess of the institutions (winter, summer and European elections), in order
to ensure that the European Parliament and the Council are able to exercise their prerogatives within the
time limits laid down in the relevant legislative acts, and is ready to act accordingly.
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POSITION (EU) No 10/2010 OF THE COUNCIL AT FIRST READING
with a view to the adoption of a Directive of the European Parliament and of the Council on the
energy performance of buildings (recast)
Adopted by the Council on 14 April 2010
(2010/C 123 E/04)
Together with an increased use of energy from renewable
sources, measures taken to reduce energy consumption
in the Union would allow the Union to comply with the
Kyoto Protocol to the United Nations Framework
Convention on Climate Change (UNFCCC), and to
honour both its long term commitment to maintain
the global temperature rise below 2 °C, and its
commitment to reduce, by 2020, overall greenhouse
gas emissions by at least 20 % below 1990 levels, and
by 30 % in the event of an international agreement being
reached. Reduced energy consumption and an increased
use of energy from renewable sources also have an
important part to play in promoting security of energy
supply, technological developments and in creating
opportunities for employment and regional development,
in particular in rural areas.

THE EUROPEAN PARLIAMENT AND THE COUNCIL OF THE
EUROPEAN UNION,

Having regard to the Treaty on the Functioning of the European
Union, and in particular Article 194(2) thereof,

Having regard to the proposal from the European Commission,

Having regard to the opinion of the European Economic and
Social Committee (1),

Having regard to the opinion of the Committee of the
Regions (2),
(4)

Management of energy demand is an important tool
enabling the Union to influence the global energy
market and hence the security of energy supply in the
medium and long term.

(5)

The European Council of March 2007 emphasised the
need to increase energy efficiency in the Union so as
to achieve the objective of reducing by 20 % the
Union’s energy consumption by 2020 and called for a
thorough and rapid implementation of the priorities
established in the Commission Communication entitled
‘Action Plan for Energy Efficiency: Realising the Potential’.
That Action Plan identified the significant potential for
cost-effective energy savings in the buildings sector. The
European Parliament, in its resolution of 31 January
2008, called for the strengthening of the provisions of
Directive 2002/91/EC, and has called at various times, on
the latest occasion in its resolution of 3 February 2009
on the Second Strategic Energy Review, for the 20 %
energy efficiency target in 2020 to be made binding.
Moreover, Decision No 406/2009/EC of the European
Parliament and of the Council of 23 April 2009 on
the effort of Member States to reduce their greenhouse
gas emissions to meet the Community’s greenhouse gas
emission reduction commitments up to 2020 (6), sets
national binding targets for CO2 reduction for which
energy efficiency in the building sector will be crucial,
and Directive 2009/28/EC of the European Parliament
and of the Council of 23 April 2009 on the
promotion of the use of energy from renewable
sources (7) provides for the promotion of energy effi
ciency in the context of a binding target for energy
from renewable sources accounting for 20 % of total
Union energy consumption by 2020.

Acting in accordance with the ordinary legislative procedure (3),

Whereas:

(1)

Directive 2002/91/EC the European Parliament and of
the Council of 16 December 2002 on the energy
performance of buildings (4) has been amended (5).
Since further substantive amendments are to be made,
it should be recast in the interests of clarity.

(2)

An efficient, prudent, rational and sustainable utilisation
of energy applies inter alia to oil products, natural gas
and solid fuels, which are essential sources of energy, but
also the leading sources of carbon dioxide emissions.

(3)

Buildings account for 40 % of total energy consumption
in the Union. The sector is expanding, which is bound to
increase its energy consumption. Therefore, reduction of
energy consumption and the use of energy from
renewable sources in the buildings sector constitute
important measures needed to reduce the Union’s
energy dependency and greenhouse gas emissions.

(1) OJ C 277, 17.11.2009, p. 75.
(2) OJ C 200, 25.8.2009, p. 41.
(3) Position of the European Parliament of 23 April 2009 (not yet
published in the Official Journal), position of the Council at first
reading of … (not yet published in the Official Journal), position of
the European Parliament of … (not yet published in the Official
Journal) and decision of the Council of …
(4) OJ L 1, 4.1.2003, p. 65.
(5) See Annex IV, Part A.

(6) OJ L 140, 5.6.2009, p. 136.
(7) OJ L 140, 5.6.2009, p. 16.
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(6)

The European Council of March 2007 reaffirmed the
Union’s commitment to the Union-wide development
of energy from renewable sources by endorsing a
mandatory target of a 20 % share of energy from
renewable sources by 2020. Directive 2009/28/EC estab
lishes a common framework for the promotion of energy
from renewable sources.

(7)

It is necessary to lay down more concrete actions with a
view to achieving the great unrealised potential for
energy savings in buildings and reducing the large
differences between Member States’ results in this sector.

(8)

Measures to improve further the energy performance of
buildings should take into account climatic and local
conditions as well as indoor climate environment and
cost-effectiveness. These measures should not affect
other requirements concerning buildings such as accessi
bility, safety and the intended use of the building.

(9)

(10)

(11)

The energy performance of buildings should be
calculated on the basis of a methodology, which may
be differentiated at national and regional level.That
includes, in addition to thermal characteristics, other
factors that play an increasingly important role such as
heating and air-conditioning installations, application of
energy from renewable sources, passive heating and
cooling elements, shading, indoor air-quality, adequate
natural light and design of the building. The
methodology for calculating energy performance should
be based not only on the season in which heating is
required, but should cover the annual energy
performance of a building. That methodology should
take into account existing European standards.

It is the sole responsibility of Member States to set
minimum requirements for the energy performance of
buildings and building elements. Those requirements
should be set with a view to achieving the cost-optimal
balance between the investments involved and the energy
costs saved throughout the life-cycle of the building,
without prejudice to the right of Member States to set
minimum requirements which are more energy efficient
than cost-optimal energy efficiency levels. Provision
should be made for the possibility for Member States
to review regularly their minimum energy performance
requirements for buildings in the light of technical
progress.

The objective of cost-effective or cost-optimal energy
efficiency levels may, in certain circumstances, for
example in the light of climatic differences, justify the
setting by Member States of cost-effective or costoptimal requirements for building elements that would
in practice limit the installation of building products that
comply with standards set by Union legislation, provided
that such requirements do not constitute an unjustifiable
market barrier.
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(12)

When setting energy performance requirements for
technical building systems, Member States should use,
where available and appropriate, harmonised instruments,
in particular testing and calculation methods and energy
efficiency classes developed under measures imple
menting Directive 2009/125/EC of the European
Parliament and of the Council of 21 October 2009 estab
lishing a framework for the setting of ecodesign
requirements for energy-related products (1) and
Directive 2010/9/EU of the European Parliament and of
the Council of 14 April 2010 (*) on the indication by
labelling and standard product information of the
consumption of energy and other resources by energyrelated products, with a view to ensuring coherence with
related initiatives and minimise, to the extent possible,
potential fragmentation of the market.

(13)

This Directive is without prejudice to Articles 107 and
108 of the Treaty on the Functioning of the European
Union (TFEU). The term ‘incentive’ used in this Directive
should not therefore be interpreted as constituting State
aid.

(14)

The Commission should lay down a comparative
methodology framework for calculating cost-optimal
levels of minimum energy performance requirements.
Member States should use this framework to compare
the results with the minimum energy performance
requirements which they have adopted. Should significant
discrepancies, i.e. exceeding 15 %, exist between the
calculated cost-optimal levels of minimum energy
performance requirements and the minimum energy
performance requirements in force, Member States
should justify the difference or plan appropriate steps
to reduce the discrepancy. The estimated economic lifecycle of a building or building element should be
determined by Member States, taking into account
current practices and experience in defining typical
economic life-cycles. The results of this comparison and
the data used to reach these results should be regularly
reported to the Commission. These reports should enable
the Commission to assess and report on the progress of
Member States in reaching cost-optimal levels of
minimum energy performance requirements.

(15)

Buildings have an impact on long-term energy
consumption. Given the long renovation cycle for
existing buildings, new, and existing buildings that are
subject to major renovation, should therefore meet
minimum energy performance requirements adapted to
the local climate. As the application of alternative energy
supply systems is not generally explored to its full
potential, alternative energy supply systems should be
considered for new buildings, regardless of their size,
pursuant to the principle of first ensuring that energy
needs for heating and cooling are reduced to costoptimal levels.

(1) OJ L 285, 31.10.2009, p. 10.
(*) See page 17 of this Official Journal.
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Major renovations of existing buildings, regardless of
their size, provide an opportunity to take cost-effective
measures to enhance energy performance. For reasons of
cost-effectiveness, it should be possible to limit the
minimum energy performance requirements to the
renovated parts that are most relevant for the energy
performance of the building. Member States should be
able to choose to define a ‘major renovation’ either in
terms of a percentage of the surface of the building
envelope or in terms of the value of the building. If a
Member State decides to define a major renovation in
terms of the value of the building, values such as the
actuarial value, or the current value based on the cost of
reconstruction, excluding the value of the land upon
which the building is situated, could be used.

Measures are needed to increase the number of buildings
which not only fulfill current minimum energy
performance requirements, but are also more energy
efficient, thereby reducing both energy consumption
and carbon dioxide emissions. For this purpose
Member States should draw up national plans for
increasing the number of nearly zero-energy buildings
and regularly report such plans to the Commission.

Union financial instruments and other measures are
being put into place or adapted with the aim of stimu
lating energy efficiency-related measures. Such financial
instruments at Union level include, inter alia, Regulation
(EC) No 1080/2006 of the European Parliament and of
the Council of 5 July 2006 on the European Regional
Development Fund (1), amended to allow increased
investments in energy efficiency in housing; the publicprivate partnership on a ‘European energy-efficient
buildings’ initiative to promote green technologies and
the development of energy-efficient systems and
materials in new and renovated buildings; the ECEuropean Investment Bank (EIB) initiative ‘EU sustainable
energy Financing Initiative’ which aims to enable, inter
alia, investments for energy efficiency and the EIB-led
‘Marguerite Fund’: the 2020 European Fund for Energy,
Climate Change and Infrastructure; Council Directive
2009/47/EC of 5 May 2009 amending Directive
2006/112/EC as regards reduced rates of value added
tax (2); structural and cohesion funds instrument
JEREMIE (Joint European Resources for micro to
medium enterprises); the Energy Efficiency Finance
Facility; the Competitiveness and Innovation Framework
Programme including the Intelligent Energy -Europe II
Programme focused specifically on removing market
barriers related to energy efficiency and energy from
renewable sources through for example the technical
assistance facility ELENA (European Local Energy

(1) OJ L 210, 31.7.2006, p. 1.
(2) OJ L 116, 9.5.2009, p. 18.
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Assistance); the Covenant of Mayors; the Entrepre
neurship and Innovation programme; the ICT Policy
Support Programme 2010, and the Seventh Research
Framework Programme. The European Bank for Recon
struction and Development also provides funding with
the aim of stimulating energy-efficiency-related measures.

(19)

Union financial instruments should be used to give
practical effect to the objectives of this Directive,
without however substituting national measures. In
particular, they should be used for providing appropriate
and innovative means of financing to catalyse investment
in energy efficiency measures. They could play an
important role in the development of national, regional
and local energy efficiency funds, instruments, or
mechanisms, which deliver such financing possibilities
to private property owners, to small and medium-sized
enterprises and to energy efficiency service companies.

(20)

In order to provide the Commission with adequate
information, Member States should draw up lists of
existing and proposed measures, including those of a
financial nature, other than those required by this
Directive, which promote the objectives of this Directive.
The existing and proposed measures listed by Member
States may include, in particular, measures that aim to
reduce existing legal and market barriers and encourage
investments and/or other activities to increase the energy
efficiency of new and existing buildings, thus potentially
contributing to reducing energy poverty. Such measures
could include, but should not be limited to, free or
subsidised technical assistance and advice, direct
subsidies, subsidised loan schemes or low interest loans,
grant schemes and loan guarantee schemes. The public
authorities and other institutions which provide those
measures of a financial nature could link the application
of such measures to the indicated energy performance
and the recommendations from energy performance
certificates.

(21)

In order to limit the reporting burden on Member States
it should be possible to integrate the reports required by
this Directive into the Energy Efficiency Action Plans
referred to in Article 14(2) of Directive 2006/32/EC of
the European Parliament and of the Council of 5 April
2006 on energy end-use efficiency and energy
services (3). The public sector in each Member State
should lead the way in the field of energy performance
of buildings, and therefore the national plans should set
more ambitious targets for the buildings occupied by
public authorities.

(3) OJ L 114, 27.4.2006, p. 64.
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The prospective buyer and tenant of a building or
building unit should, in the energy performance
certificate, be given correct information about the
energy performance of the building and practical advice
on improving such performance. Information campaigns
may serve to further encourage owners and tenants to
improve the energy performance of their building or
building unit.Owners and tenants of commercial
buildings should also be encouraged to exchange
information regarding actual energy consumption, in
order to ensure that all the data are available to make
informed decisions about necessary improvements. The
energy performance certificate should also provide
information about the actual impact of heating and
cooling on the energy needs of the building, on its
primary energy consumption and on its carbon dioxide
emissions.

(23)

Public authorities should lead by example and should
endeavour to implement the recommendations included
in the energy performance certificate. Member States
should include within their national plans measures to
support public authorities to become early adopters of
energy efficiency improvements and to implement the
recommendations included in the energy performance
certificate as soon as feasible.

(24)

Buildings occupied by public authorities and buildings
frequently visited by the public should set an example
by showing that environmental and energy
considerations are being taken into account and
therefore those buildings should be subject to energy
certification on a regular basis. The dissemination to
the public of information on energy performance
should be enhanced by clearly displaying these energy
performance certificates, in particular in buildings of a
certain size which are occupied by public authorities or
which are frequently visited by the public, such as shops
and shopping centres, supermarkets, restaurants, theatres,
banks and hotels.

(25)

Recent years have seen a rise in the number of airconditioning systems in European countries. This
creates considerable problems at peak load times,
increasing the cost of electricity and disrupting the
energy balance. Priority should be given to strategies
which enhance the thermal performance of buildings
during the summer period. To that end, there should
be focus on measures which avoid overheating, such as
shading and sufficient thermal capacity in the building
construction, and further development and application of
passive cooling techniques, primarily those that improve
indoor climatic conditions and the micro-climate around
buildings.
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(26)

Regular maintenance and inspection of heating and airconditioning systems by qualified personnel contributes
to maintaining their correct adjustment in accordance
with the product specification and in that way ensures
optimal performance from an environmental, safety and
energy point of view. An independent assessment of the
entire heating and air-conditioning system should occur
at regular intervals during its life-cycle in particular
before its replacement or upgrading. In order to
minimise the administrative burden on building owners
and tenants, Member States should endeavour to
combine inspections and certifications as far as possible.

(27)

A common approach to the energy performance certifi
cation of buildings and to the inspection of heating and
air-conditioning systems, carried out by qualified and /or
accredited experts, whose independence is to be guar
anteed on the basis of objective criteria, will contribute
to a level playing field as regards efforts made in Member
States to energy saving in the buildings sector and will
introduce transparency for prospective owners or users
with regard to energy performance in the Union property
market. In order to ensure the quality of energy
performance certificates and of the inspection of
heating and air-conditioning systems throughout the
Union, an independent control mechanism should be
established in each Member State.

(28)

Since local and regional authorities are critical for the
successful implementation of this Directive, they should
be consulted and involved, as and when appropriate in
accordance with applicable national legislation, on
planning issues, the development of programmes to
provide information, training and awareness-raising, and
on the implementation of this Directive at national or
regional level. Such consultations may also serve to
promote the provision of adequate guidance to local
planners and building inspectors to carry out the
necessary tasks. Furthermore, Member States should
enable and encourage architects and planners to
properly consider the optimal combination of
improvements in energy efficiency, use of energy from
renewable sources and use of district heating and cooling
when planning, designing, building and renovating
industrial or residential areas.

(29)

Installers and builders are critical for the successful
implementation of this Directive. Therefore, an
adequate number of installers and builders should,
through training and other measures, have the appro
priate level of competence for the installation and inte
gration of the energy efficient and renewable energy
technology required.
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Member States should take account of Directive
2005/36/EC of the European Parliament and of the
Council of 7 September 2005 on the recognition of
professional qualifications (1) with regard to the mutual
recognition of professional experts which are addressed
by this Directive, and the Commission should continue
its activities under the Intelligent Energy Europe
Programme on guidelines and recommendations for
standards for the training of such professional experts.

In order to enhance the transparency of energy
performance in the Union’s non-residential property
market, uniform conditions for a voluntary common
certification scheme for the energy performance of
non-residential buildings should be established. In
accordance with Article 291 TFEU, rules and general
principles concerning mechanisms for control by
Member States of the Commission’s exercise of imple
menting powers shall be laid down in advance by a
regulation adopted in accordance with the ordinary legis
lative procedure. Pending the adoption of that new regu
lation, Council Decision 1999/468/EC of 28 June 1999
laying down the procedures for the exercise of imple
menting powers conferred on the Commission (2)
continues to apply, with the exception of the regulatory
procedure with scrutiny, which is not applicable.

The Commission should be empowered to adopt
delegated acts in accordance with Article 290 of the
Treaty in respect of the adaptation to technical
progress of certain parts of the general framework set
out in Annex I, and in respect of the establishment of
a methodology framework for calculating cost-optimal
levels of mininmum energy performance requirements.
It is of particular importance that the Commission
carry out appropriate consultations during its preparatory
work, including at expert level.

Since the objective of this Directive, namely of enhancing
the energy performance of buildings, cannot be
sufficiently achieved by the Member States, due to the
complexity of the buildings sector and the inability of the
national housing markets to adequately address the chal
lenges of energy efficiency, and can by the reason of the
scale and the effects of the action be better achieved at
Union level, the Union may adopt measures, in
accordance with the principle of subsidiarity as set out
in Article 5 of the Treaty on European Union. In
accordance with the principles of proportionality, as set
out in that Article, this Directive does not go beyond
what is necessary in order to achieve that objective.

The obligation to transpose this Directive into national
law should be confined to those provisions which
represent a substantive change as compared with

(1) OJ L 255, 30.9.2005, p. 22.
(2) OJ L 184, 17.7.1999, p. 23.
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Directive 2002/91/EC. The obligation to transpose the
provisions which are unchanged arises under that
Directive.

(35)

This Directive should be without prejudice to the obli
gations of the Member States relating to the time-limits
for transposition into national law and application of the
Directive 2002/91/EC.

(36)

In accordance with point 34 of the Interinstitutional
Agreement on better law-making (3), Member States are
encouraged to draw up, for themselves and in the interest
of the Union, their own tables, illustrating, as far as
possible, the correlation between this Directive and the
transposition measures, and to make them public,

HAVE ADOPTED THIS DIRECTIVE:

Article 1
Subject matter
1.
This Directive promotes the improvement of the energy
performance of buildings within the Union, taking into account
outdoor climatic and local conditions, as well as indoor climate
requirements and cost-effectiveness.

2.

This Directive lays down requirements as regards:

(a) the common general framework for a methodology for
calculating the integrated energy performance of buildings
and building units;

(b) the application of minimum requirements to the energy
performance of new buildings and new building units;

(c) the application of minimum requirements to the energy
performance of:

(i) existing buildings, building units and building elements
that are subject to major renovation;

(ii) building elements that form part of the building
envelope and that have a significant impact on the
energy performance of the building envelope when
they are retrofitted or replaced; and

(iii) technical building systems whenever they are installed,
replaced or upgraded;
(3) OJ C 321, 31.12.2003, p. 1.

12.5.2010

EN

Official Journal of the European Union

(d) national plans for increasing the number of nearly zeroenergy buildings;
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7. ‘building envelope’ means the integrated elements of a
building which separate its interior from the outdoor
environment;

(e) energy certification of buildings or building units;
8. ‘building unit’ means a section, floor or apartment within a
building which is designed or altered to be used separately;
(f) regular inspection of heating and air-conditioning systems
in buildings; and
(g) independent control systems for energy performance
certificates and inspection reports.
3.
The requirements laid down in this Directive are
minimum requirements and shall not prevent any Member
State from maintaining or introducing more stringent
measures. Such measures shall be compatible with the Treaty.
They shall be notified to the Commission.
Article 2

9. ‘building element’ means a technical building system or an
element of the building envelope;

10. ‘major renovation’ means the renovation of a building
where:

(a) the total cost of the renovation relating to the building
envelope or the technical building systems is higher
than 25 % of the value of the building, excluding the
value of the land upon which the building is situated,
or

Definitions
For the purpose of this Directive, the following definitions shall
apply:
1. ‘building’ means a roofed construction having walls, for
which energy is used to condition the indoor climate;
2. ‘nearly zero-energy building’ means a building that has a
very high energy performance, as determined in accordance
with Annex I. The nearly zero or very low amount of
energy required should be covered to a very significant
extent by energy from renewable sources, including
energy from renewable sources produced on-site or nearby;
3. ‘technical building system’ means technical equipment for
the heating, cooling, ventilation, hot water, lighting or for a
combination thereof, of a building or building unit;
4. ‘energy performance of a building’ means the calculated or
measured amount of energy needed to meet the energy
demand associated with a typical use of the building,
which includes inter alia energy used for heating, cooling,
ventilation, hot water and lighting;
5. ‘primary energy’ means energy from renewable and nonrenewable sources which has not undergone any
conversion or transformation process;
6. ‘energy from renewable sources’ means energy from
renewable non-fossil sources, namely wind, solar, aero
thermal, geothermal, hydrothermal and ocean energy,
hydropower, biomass, landfill gas, sewage treatment plant
gas and biogases;

(b) more than 25 % of the surface of the building envelope
undergoes renovation;

Member States may choose to apply option (a) or (b).

11. ‘European standard’ means a standard adopted by the
European Committee for Standardisation, the European
Committee for Electrotechnical Standardisation or the
European Telecommunications Standards Institute and
made available for public use;

12. ‘energy performance certificate’ means a certificate
recognised by a Member State or by a legal person
designated by it, which indicates the energy performance
of a building or building unit, calculated according to a
methodology adopted in accordance with Article 3;

13. ‘cogeneration’ means simultaneous generation in one
process of thermal energy and electrical and/or mechanical
energy;

14. ‘Cost-optimal level’ means the energy performance level
which leads to the lowest cost during the estimated
economic life-cycle, where:

(a) the lowest cost is determined taking into account
energy-related investment costs, maintenance and
operating costs (including energy costs and savings,
the category of building concerned, earnings from
energy produced), where applicable, and disposal
costs, where applicable; and
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(b) the estimated economic life cycle is determined by each
Member State. It refers to the remaining estimated
economic life cycle of a building where energy
performance requirements are set for the building as
a whole, or to the estimated economic life cycle of a
building
element
where energy performance
requirements are set for building elements.

The cost-optimal level shall lie within the range of
performance levels where the cost benefit analysis
calculated over the estimated economic life-cycle is positive;

12.5.2010

Article 4
Setting of minimum energy performance requirements
1.
Member States shall take the necessary measures to ensure
that minimum energy performance requirements for buildings
or building units are set with a view to achieving cost-optimal
levels. The energy performance shall be calculated in accordance
with the methodology referred to in Article 3. Cost-optimal
levels shall be calculated in accordance with the comparative
methodology framework referred to in Article 5 once the
framework is in place.

15. ‘air-conditioning system’ means a combination of the
components required to provide a form of indoor air
treatment, by which temperature is controlled or can be
lowered;

Member States shall take the necessary measures to ensure that
minimum energy performance requirements are set for building
elements that form part of the building envelope and that have
a significant impact on the energy performance of the building
envelope when they are replaced or retrofitted, with a view to
achieving cost-optimal levels.

16. ‘boiler’ means the combined boiler body-burner unit,
designed to transmit to fluids the heat released from
burning;

When setting requirements, Member States may differentiate
between new and existing buildings and between different
categories of buildings.

17. ‘effective rated output’ means the maximum calorific
output, expressed in kW, specified and guaranteed by the
manufacturer as being deliverable during continuous
operation while complying with the useful efficiency
indicated by the manufacturer;

These requirements shall take account of general indoor climate
conditions, in order to avoid possible negative effects such as
inadequate ventilation, as well as local conditions and the
designated function and the age of the building.

18. ‘heat pump’ means a machine, a device or installation that
transfers heat from natural surroundings such as air, water
or ground to buildings or industrial applications by
reversing the natural flow of heat such that it flows from
a lower to a higher temperature. For reversible heat pumps,
it may also move heat from the building to the natural
surroundings;

19. ‘district heating’ or ‘district cooling’ means the distribution
of thermal energy in the form of steam, hot water or
chilled liquids, from a central source of production
through a network to multiple buildings or sites, for the
use of space or process heating or cooling.

A Member State shall not be required to set minimum energy
performance requirements which are not cost-effective over the
estimated economic life-cycle.

Minimum energy performance requirements shall be reviewed at
regular intervals which shall not be longer than five years and, if
necessary, shall be updated in order to reflect technical progress
in the building sector.

2.
Member States may decide not to set or apply the
requirements referred to in paragraph 1 to the following
categories of buildings:

Article 3
Adoption of a methodology for calculating the energy
performance of buildings
Member States shall apply a methodology for calculating the
energy performance of buildings in accordance with the
common general framework set out in Annex I.

This methodology shall be adopted at national or regional level.

(a) buildings officially protected as part of a designated
environment or because of their special architectural or
historical merit, in so far as compliance with certain
minimum energy performance requirements would
unacceptably alter their character or appearance;

(b) buildings used as places of worship and for religious
activities;
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(c) temporary buildings with a time of use of two years or less,
industrial sites, workshops and non-residential agricultural
buildings with low energy demand and non-residential agri
cultural buildings which are in use by a sector covered by a
national sectoral agreement on energy performance;

significantly reduce the gap by the next review of the energy
performance requirements as referred to in Article 4(1).

4.
The Commission shall publish a report on the progress of
the Member States in reaching cost-optimal levels of minimum
energy performance requirements.

(d) residential buildings which are used or intended to be used
for either less than four months of the year or, alternatively,
for a limited annual time of use and with an expected
energy consumption of less than 25 % of what would be
the result of all-year use;

(e) stand-alone buildings with a total useful floor area of less
than 50 m2.

Article 5
Calculation of cost-optimal levels of minimum energy
performance requirements
1.
The Commission shall establish by means of delegated
acts in accordance with Articles 23, 24 and 25 by 30 June
2011 a comparative methodology framework for calculating
cost-optimal levels of minimum energy performance
requirements for buildings and building elements.
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Article 6
New buildings
1.
Member States shall take the necessary measures to ensure
that new buildings meet the minimum energy performance
requirements set in accordance with Article 4.

For new buildings, Member States shall ensure that, before
construction starts, the technical, environmental and economic
feasibility of high-efficiency alternative systems such as those
listed below, if available, is considered and taken into account:

(a) decentralised energy supply systems based on energy from
renewable sources;

(b) cogeneration;
The comparative methodology framework shall be established
in accordance with Annex III and shall differentiate between
new and existing buildings and between different categories of
buildings.

2.
Member States shall calculate cost-optimal levels of
minimum energy performance requirements using the
comparative methodology framework established in accordance
with paragraph 1 and relevant parameters, such as climatic
conditions and the practical accessibility of energy infra
structure, and compare the results of this calculation with the
minimum energy performance requirements in force.

Member States shall report to the Commission all input data
and assumptions used for those calculations and the results of
those calculations. The report may be included in the Energy
Efficiency Action Plans referred to in Article 14(2) of Directive
2006/32/EC. Member States shall submit those reports to the
Commission at regular intervals, which shall not be longer than
five years. The first report shall be submitted by 30 June 2012.

(c) district or block heating or cooling, particularly where it is
based entirely or partially on energy from renewable
sources;

(d) heat pumps.

2.
Member States shall ensure that the analysis of alternative
systems referred to in paragraph 1 is documented and available
for verification purposes.

3.
That analysis of alternative systems may be carried out for
individual buildings or for groups of similar buildings or for
common typologies of buildings in the same area. As far as
collective heating and cooling systems are concerned, the
analysis may be carried out for all buildings connected to the
system in the same area.

Article 7
3.
If the result of the comparison performed in accordance
with paragraph 2 shows that the minimum energy performance
requirements in force are significantly less energy efficient than
cost-optimal levels of minimum energy performance
requirements, the Member State concerned shall justify this
difference in writing to the Commission in the report referred
to in paragraph 2, accompanied, to the extent that the gap
cannot be justified, by a plan outlining appropriate steps to

Existing buildings
Member States shall take the necessary measures to ensure that
when buildings undergo major renovation, the energy
performance of the building or the renovated part thereof is
upgraded in order to meet minimum energy performance
requirements set in accordance with Article 4 in so far as this
is technically, functionally and economically feasible.
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Those requirements shall be applied to the renovated building
or building unit as a whole. Additionally or alternatively,
requirements may be applied to the renovated building
elements.
Member States shall in addition take the necessary measures to
ensure that when a building element that forms part of the
building envelope and has a significant impact on the energy
performance of the building envelope, is retrofitted or replaced,
the energy performance of the building element meets
minimum energy performance requirements in so far as this
is technically, functionally and economically feasible.
Member States shall determine these minimum energy
performance requirements in accordance with Article 4.
Member States shall encourage, in relation to buildings
undergoing major renovation, the consideration and taking
into account of high-efficiency alternative systems, as referred
to in Article 6(1), in so far as this is technically, functionally and
economically feasible.
Article 8
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2009/72/EC of the European Parliament and of the Council
of 13 July 2009 concerning common rules for the internal
market in electricity (1). Member States may furthermore
encourage, where appropriate, the installation of active control
systems such as automation, control and monitoring systems
that aim to save energy.
Article 9
Nearly zero-energy buildings
1.

Members States shall ensure that:

(a) by 31 December 2020, all new buildings are nearly zeroenergy buildings, and
(b) after 31 December 2018, new buildings occupied and
owned by public authorities are nearly zero-energy
buildings.
Member States shall draw up national plans for increasing the
number of nearly zero-energy buildings. These national plans
may include targets differentiated according to the category of
building.

Technical building systems
1.
Member States shall, for the purpose of optimising the
energy use of technical building systems, set system
requirements in respect of the overall energy performance, the
proper installation, and the appropriate dimensioning,
adjustment and control of the technical building systems
which are installed in existing buildings. Member States may
also apply these system requirements to new buildings.
System requirements shall be set for new, replacement and
upgrading of technical building systems and shall be applied
in so far as they are technically, economically and functionally
feasible.
The system requirements shall cover at least the following:
(a) heating systems;
(b) hot water systems;
(c) air-conditioning systems;
(d) large ventilation systems;
or a combination of such systems.
2.
Member States shall encourage the introduction of intel
ligent metering systems whenever a building is constructed or
undergoes major renovation, whilst ensuring that this encour
agement is in line with point 2 of Annex I to Directive

2.
Member States shall furthermore, following the leading
example of the public sector, develop policies and take
measures such as the setting of targets in order to stimulate
the transformation of buildings that are refurbished into nearly
zero-energy buildings, and inform the Commission thereof in
their national plans referred to in paragraph 1.
3.
The national plans shall include inter alia the following
elements:
(a) the Member State’s detailed application in practice of the
definition of nearly zero-energy buildings, reflecting their
national, regional or local conditions, and including a
numerical indicator of primary energy use expressed in
kWh/m2 per year. Primary energy factors used for the deter
mination of the primary energy use may be based on
national or regional yearly average values and may take
into account relevant European standards;
(b) intermediate targets for improving the energy performance
of new buildings, by 2015, with a view to preparing the
implementation of paragraph 1;
(c) information on the policies and financial or other measures
adopted in the context of paragraphs 1 and 2 for the
promotion of nearly zero-energy buildings, including
details of national requirements and measures concerning
the use of energy from renewable sources in new
buildings and existing buildings undergoing major reno
vation in the context of Article 13(4) of Directive
2009/28/EC and Articles 6 and 7 of this Directive.
(1) OJ L 211, 14.8.2009, p. 55.
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4.
The Commission shall evaluate the national plans referred
to in paragraph 1, notably the adequacy of the measures
envisaged by the Member State in relation to the objectives of
this Directive. The Commission, taking due account of the
principle of subsidiarity, may request further specific
information regarding the requirements set out in paragraphs
1, 2 and 3. In that case, the Member State concerned shall
submit the requested information or propose amendments
within nine months following the request from the
Commission. Following its evaluation, the Commission may
issue a recommendation.

5.
The Commission shall by 31 December 2012 and every
three years thereafter publish a report on the progress of
Member States in increasing the number of nearly zero-energy
buildings. On the basis of that report the Commission shall
develop an action plan and, if necessary, propose measures to
increase the number of those buildings and encourage best
practices as regards the cost-effective transformation of
existing buildings into nearly zero-energy buildings.

6.
Member States may decide not to apply the requirements
set out in points (a) and (b) of paragraph 1 in specific and
justifiable cases where the cost-benefit analysis over the
economic lifecycle of the building in question is negative.
Member States shall inform the Commission of the principles
of the relevant legislative regimes.

Article 10
Financial incentives and market barriers
1.
In view of the importance of providing appropriate
financing and other instruments to catalyse the energy
performance of buildings and the transition to nearly zeroenergy buildings, Member States shall take appropriate steps
to consider the most relevant such instruments in the light of
national circumstances.

2.
Member States shall draw up, by 30 June 2011, a list of
existing and, if appropriate, proposed measures and instruments
including those of a financial nature, other than those required
by this Directive, which promote the objectives of this Directive.

Member States shall update this list every three years. Member
States shall communicate these lists to the Commission, which
they may do by including them in the Energy Efficiency Action
Plans referred to in Article 14(2) of Directive 2006/32/EC.

3.
The Commission shall examine the effectiveness of the
listed existing and proposed measures referred to in paragraph
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2 as well as of relevant Union instruments, in supporting the
implementation of this Directive. On the basis of that exam
ination, and taking due account of the principle of subsidiarity,
the Commission may provide advice or recommendations as
regards specific national schemes and coordination with
Union and international financial institutions. The Commission
may include its examination and possible advice or recommen
dations in its report on the National Energy Efficiency Plans
referred to in Article 14(5) of Directive 2006/32/EC.

4.
The Commission shall, where appropriate, assist upon
request Member States in setting up national or regional
financial support programmes with the aim of increasing
energy efficiency in buildings, especially of existing buildings,
by supporting the exchange of best practice between the
responsible national or regional authorities or bodies.

5.
In order to improve financing in support of the imple
mentation of this Directive and taking due account of the
principle of subsidiarity, the Commission shall, preferably by
2011, present an analysis on, in particular:

(a) the effectiveness, the appropriateness of the level, and the
actual amount used, of structural funds and framework
programmes that were used for increasing energy efficiency
in buildings, especially in housing;

(b) the effectiveness of the use of funds from the EIB and other
public finance institutions;

(c) the coordination of Union and national funding and other
forms of support that can act as a leverage for stimulating
investments in energy efficiency and the adequacy of such
funds for achieving Union objectives.

On the basis of that analysis, and in accordance with the multi
annual financial framework, the Commission may subsequently
submit, if it considers this appropriate, proposals with respect to
Union instruments to the European Parliament and the Council.

6.
Member States shall take account of the cost-optimal
levels of energy performance when providing incentives for
the construction or major renovation of buildings.

7.
The provisions of this Directive shall not prevent Member
States from providing incentives for new buildings, renovations
or building elements which go beyond the cost-optimal levels.
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Article 11
Energy performance certificates
1.
Member States shall lay down the necessary measures to
establish a system of certification of the energy performance of
buildings. The energy performance certificate shall include the
energy performance of a building and reference values such as
minimum energy performance requirements in order to make it
possible for owners or tenants of the building or building unit
to compare and assess its energy performance.

The energy performance certificate may include additional
information such as the annual energy consumption for nonresidential buildings and the percentage of energy from
renewable sources in the total energy consumption.

2.
The energy performance certificate shall include recom
mendations for the cost-optimal or cost-effective improvement
of the energy performance of a building or building unit, unless
there is no reasonable potential for such improvement
compared to the energy performance requirements in force.

The recommendations included in the energy performance
certificate shall cover:

(a) measures carried out in connection with a major renovation
of the building envelope or technical building system(s); and

(b) measures for individual building elements independent of a
major renovation of the building envelope or technical
building system(s).
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they should play in the field of energy performance of buildings,
inter alia by implementing the recommendations included in the
energy performance certificate issued for buildings owned by
them within its validity period.

6.

Certification for building units may be based:

(a) on a common certification of the whole building or

(b) on the assessment of another representative building unit
with the same energy-relevant characteristics in the same
building.

7.
Certification for single-family houses may be based on the
assessment of another representative building of similar design
and size with a similar actual energy performance quality if such
correspondence can be guaranteed by the expert issuing the
energy performance certificate.

8.
The validity of the energy performance certificate shall not
exceed 10 years.

9.
The Commission shall, by 2011, in consultation with the
relevant sectors, adopt a voluntary common European Union
certification scheme for the energy performance of nonresidential buildings. That measure shall be adopted in
accordance with the advisory procedure referred to in
Article 26(2). Member States are encouraged to recognise or
use the scheme, or use part thereof by adapting it to national
circumstances.

Article 12
3.
The recommendations included in the energy performance
certificate shall be technically feasible for the specific building
and may provide an estimate for the range of payback periods
or cost-benefits over its economic life-cycle.

4.
The energy performance certificate shall provide an indi
cation as to where the owner or tenant can receive more
detailed information, including as regards the cost-effectiveness
of the recommendations made in the energy performance
certificate. The evaluation of cost effectiveness shall be based
on a set of standard conditions, such as the assessment of
energy savings and underlying energy prices and a preliminary
cost forecast. In addition, it shall contain information on the
steps to be taken to implement the recommendations. Other
information on related topics, such as energy audits or
incentives of a financial or other nature and financing possi
bilities may also be provided to the owner or tenant.

5.
Subject to national rules, Member States shall encourage
public authorities to take into account the leading role which

Issue of energy performance certificates
1.
Member States shall ensure that an energy performance
certificate is issued for:

(a) buildings or building units which are constructed, sold or
rented out to a new tenant; and

(b) buildings where a total useful floor area over 500 m2 is
occupied by a public authority and frequently visited by the
public. On … (*), this threshold of 500 m2 shall be lowered
to 250 m2.

The requirement to issue an energy performance certificate does
not apply where a certificate, issued in accordance with either
Directive 2002/91/EC or this Directive, for the building or
building unit concerned is available and valid.
(*) Five years after the date of entry into force of this Directive.
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2.
Member States shall require that, when buildings or
building units are constructed, sold or rented out, the energy
performance certificate or a copy thereof is shown to the pro
spective new tenant or buyer and handed over to the buyer or
new tenant.
3.
Where a building is sold or rented out in advance of
construction, Member States may require the seller to provide
an assessment of its future energy performance, as a derogation
from paragraphs 1 and 2; in this case, the energy performance
certificate shall be issued at the latest once the building has been
constructed.
4.

Member States shall require that when:

— buildings having an energy performance certificate;
— building units in a building having an energy performance
certificate; and
— building units having an energy performance certificate
are offered for sale or for rent, the energy performance indicator
of the energy performance certificate of the building or the
building unit, as applicable, is stated in the advertisements in
commercial media.
5.
The provisions of this Article shall be implemented in
accordance with applicable national rules on joint ownership
or common property.
6.
Member States may exclude the categories of buildings
referred to in Article 4(2) from the application of paragraphs
1, 2, 4 and 5 of this Article.
7.
The possible effects of energy performance certificates in
terms of legal proceedings, if any, shall be decided in
accordance with national rules.
Article 13
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2.
Member States shall require that where a total useful floor
area over 500 m2 of a building for which an energy
performance certificate has been issued in accordance with
Article 12(1) is frequently visited by the public, the energy
performance certificate is displayed in a prominent place
clearly visible to the public.

3.
The provisions of this Article do not include an obligation
to display the recommendations included in the energy
performance certificate.

Article 14
Inspection of heating systems
1.
Member States shall lay down the necessary measures to
establish a regular inspection of the accessible parts of systems
used for heating buildings, such as the heat generator, control
system and circulation pump(s), with boilers of an effective
rated output for space heating purposes of more than 20 kW.
That inspection shall include an assessment of the boiler effi
ciency and the boiler sizing compared with the heating
requirements of the building. The assessment of the boiler
sizing does not have to be repeated as long as no changes
were made to the heating system or as regards the heating
requirements of the building in the meantime.

Member States may reduce the frequency of such inspections or
lighten them as appropriate, where an electronic monitoring
and control system is in place.

2.
Member States may set different inspection frequencies
depending on the type and effective rated output of the
heating system whilst taking into account the costs of the
inspection of the heating system and the estimated energy
cost savings that may result from the inspection.

3.
Heating systems with boilers of an effective rated output
of more than 100 kW shall be inspected at least every two
years.

Display of energy performance certificates
1.
Member States shall take measures to ensure that where a
total useful floor area over 500 m2 of a building for which an
energy performance certificate has been issued in accordance
with Article 12(1) is occupied by public authorities and
frequently visited by the public, the energy performance
certificate is displayed in a prominent place clearly visible to
the public.
On … (*), this threshold of 500 m2 shall be lowered to 250 m2.
(*) Five years after the date of entry into force of this Directive.

For gas boilers, this period may be extended to four years.

4.
As an alternative to paragraphs 1, 2 and 3 Member States
may opt to take measures to ensure the provision of advice to
users concerning the replacement of boilers, other modifications
to the heating system and alternative solutions to assess the
efficiency and appropriate size of the boiler. The overall
impact of this approach shall be equivalent to that arising
from the provisions set out in paragraphs 1, 2 and 3.

C 123 E/44

EN

Official Journal of the European Union

Where Member States choose to apply the measures referred to
in the first subparagraph, they shall submit to the Commission
a report on the equivalence of those measures to measures
referred to in paragraphs 1, 2 and 3 of this Article by
30 June 2011 at the latest. Member States shall submit these
reports to the Commission every three years. The reports may
be included in the Energy Efficiency Action Plans referred to in
Article 14(2) of Directive 2006/32/EC.

5.
After receiving the national report from a Member State
about the application of the option as described in paragraph 4,
the Commission may request further specific information
regarding the requirements and equivalence of the measures
set out in that paragraph. In that case, the Member State
concerned shall present the requested information or propose
amendments within nine months.

Article 15
Inspection of air-conditioning systems
1.
Member States shall lay down the necessary measures to
establish a regular inspection of the accessible parts of air-condi
tioning systems of an effective rated output of more than 12
kW. The inspection shall include an assessment of the air-condi
tioning efficiency and the sizing compared to the cooling
requirements of the building. The assessment of the sizing
does not have to be repeated as long as no changes were
made to this air-conditioning system or as regards the cooling
requirements of the building in the meantime.

Member States may reduce the frequency of such inspections or
lighten them, as appropriate, where an electronic monitoring
and control system is in place.

2.
The Member States may set different inspection
frequencies depending on the type and effective rated output
of the air-conditioning system, whilst taking into account the
costs of the inspection of the air-conditioning system and the
estimated energy cost savings that may result from the
inspection.

3.
In laying down the measures referred to in paragraphs 1
and 2 of this Article, Member States shall, as far as is eco
nomically and technically feasible, ensure that inspections are
carried out in accordance with the inspection of heating systems
and other technical systems referred to in Article 14 of this
Directive and the inspection of leakages referred to in Regu
lation (EC) No 842/2006 of the European Parliament and of the
Council of 17 May 2006 on certain fluorinated greenhouse
gases (1).
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other modifications to the air conditioning system which may
include inspections to assess the efficiency and appropriate size
of the air conditioning system. The overall impact of this
approach shall be equivalent to that arising from the provisions
set out in paragraphs 1, 2 and 3.

Where Member States apply the measures referred to in the first
subparagraph, they shall, by 30 June 2011 at the latest, submit
to the Commission a report on the equivalence of those
measures to the measures referred to in paragraphs 1, 2 and
3 of this Article. Member States shall submit these reports to
the Commission every three years. The reports may be included
in the Energy Efficiency Action Plans referred to in Article 14(2)
of Directive 2006/32/EC.

5.
After receiving the national report from a Member State
about the application of the option as described in paragraph 4,
the Commission may request further specific information
regarding the requirements and equivalence of the measures
set in that paragraph. In this case, the Member State
concerned shall present the requested information or propose
amendments within nine months.

Article 16
Reports on the inspection of heating and air-conditioning
systems
1.
An inspection report shall be issued after each inspection
of a heating or airconditioning system. The inspection report
shall contain the result of the inspection performed in
accordance with Article 14 or 15 and include recommendations
for the cost-effective improvement of the energy performance of
the inspected system.

The recommendations may be based on a comparison of the
energy performance of the system inspected with that of the
best available feasible system and a system of similar type for
which all relevant components achieve the level of energy
performance required by the applicable legislation;

2.
The inspection report shall be handed over to the owner
or tenant of the building.

Article 17
Independent experts

4.
As an alternative to paragraphs 1, 2 and 3 Member States
may opt to take measures to ensure the provision of advice to
users on the replacement of air conditioning systems or on
(1) OJ L 161, 14.6.2006, p. 1.

Member States shall ensure that the energy performance certifi
cation of buildings and the inspection of heating systems and
air-conditioning systems are carried out in an independent
manner by qualified and /or accredited experts, whether
operating in a self-employed capacity or employed by public
bodies or private enterprises.
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Experts shall
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be
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accredited

taking

into

account

their

Member States shall make available to the public information
on training and accreditations. Member States shall ensure that
either regularly updated lists of qualified and/or accredited
experts or regularly updated lists of accredited companies
which offer the services of such experts are made available to
the public.

Article 18
Independent control system
1.
Member States shall ensure that independent control
systems for energy performance certificates and reports on the
inspection of heating and air conditioning systems are estab
lished in accordance with Annex II. Member States may
establish separate systems for the control of energy performance
certificates and for the control of reports on the inspection of
heating and air conditioning systems.

2.
The Member States may delegate the responsibilities for
implementing the independent control systems.

Where the Member States decide to do so, they shall ensure that
the independent control systems are implemented in
compliance with Annex II.

3.
Member States shall require the energy performance
certificates and the inspection reports referred to in paragraph
1 to be made available to the competent authorities or bodies
on request.

Article 19
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on cost-effective ways to improve the energy performance of
the building and, where appropriate, on financial instruments
available to improve the energy performance of the building.

At the request of the Member States, the Commission shall
assist Member States in staging information campaigns for the
purposes of paragraph 1 and the first subparagraph of this
paragraph, which may be dealt with in Union programmes.

3.
Member States shall ensure that guidance and training are
made available for those responsible for implementing this
Directive. Such guidance and training shall address the
importance of improving energy performance, and shall
enable consideration of the optimal combination of
improvements in energy efficiency, use of energy from
renewable sources and use of district heating and cooling
when planning, designing, building and renovating industrial
or residential areas.

4.
The Commission is invited to continuously improve its
information services, in particular the website that has been
set up as a European portal for energy efficiency in buildings
directed towards citizens, professionals and authorities, in order
to assist Member States in their information and awarenessraising efforts. Information displayed on this website might
include links to relevant European Union and national,
regional and local legislation, links to EUROPA websites that
display the National Energy Efficiency Action Plans, links to
available financial instruments, as well as best practice
examples at national, regional and local level. In the context
of the European Regional Development Fund, the Commission
shall continue and further intensify its information services with
the aim of facilitating the use of available funds by providing
assistance and information to interested stakeholders, including
national, regional and local authorities, on funding possibilities,
taking into account the latest changes in the regulatory
framework.

Review
The Commission, assisted by the Committee established by
Article 26, shall evaluate this Directive by 1 January 2017 at
the latest, in the light of the experience gained and progress
made during its application, and, if necessary, make proposals.

Article 20
Information
1.
Member States shall take the necessary measures to
inform the owners or tenants of buildings or building units
of the different methods and practices that serve to enhance
energy performance.

Article 21
Consultation
In order to facilitate the effective implementation of the
Directive, Member States shall consult the stakeholders
involved, including local and regional authorities, in accordance
with the national legislation applicable and as relevant. Such
consultation is of particular importance for the application of
Articles 9 and 20.

Article 22
Adaptation of Annex I to technical progress

2.
Member States shall in particular provide information to
the owners or tenants of buildings on energy performance
certificates and inspection reports, their purpose and objectives,

The Commission shall adapt points 3 and 4 of Annex I to
technical progress by means of delegated acts in accordance
with Articles 23, 24 and 25.
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Article 23
Exercise of delegation
1.
The powers to adopt the delegated acts referred to in
Article 22 shall be conferred on the Commission for a period
of five years beginning on … (*). The Commission shall make a
report in respect of the delegated powers not later than six
months before the end of the five-year period. The delegation
of powers shall be automatically extended for periods of an
identical duration, unless the European Parliament or the
Council revokes it in accordance with Article 24.

2.
Without prejudice to the deadline referred to in
Article 5(1), the powers to adopt the delegated acts referred
to in Article 5 shall be conferred on the Commission until
30 June 2012.

3.
As soon as it adopts a delegated act, the Commission shall
notify it simultaneously to the European Parliament and to the
Council.
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At the initiative of the European Parliament or the Council that
period shall be extended by two months.

2.
If, on expiry of that period, neither the European
Parliament nor the Council has objected to the delegated act
it shall be published in the Official Journal of the European Union
and shall enter into force on the date stated therein.

The delegated act may be published in the Official Journal of the
European Union and enter into force before the expiry of that
period, if the European Parliament and the Council have both
informed the Commission of their intention not to raise
objections.

3.
If the European Parliament or the Council objects to a
delegated act, it shall not enter into force. The institution
which objects shall state the reasons for objecting to the
delegated act.

4.
The powers to adopt delegated acts are conferred on the
Commission subject to the conditions laid down in Articles 24
and 25.

Article 26
Committee procedure
1.

The Commission shall be assisted by a Committee.

Article 24
Revocation of the delegation
1.
The delegation of powers referred to in Articles 5 and 22
may be revoked by the European Parliament or by the Council.

2.
The institution which has commenced an internal
procedure for deciding whether to revoke the delegation of
powers shall endeavour to inform the other institution and
the Commission within a reasonable time before the final
decision is taken, indicating the delegated powers which could
be subject to revocation and possible reasons for a revocation.

3.
The decision of revocation shall put an end to the dele
gation of the powers specified in that decision. It shall take
effect immediately or at a later date specified therein. It shall
not affect the validity of the delegated acts already in force. It
shall be published in the Official Journal of the European Union.

2.
Where reference is made to this paragraph, Articles 3 and
7 of Decision 1999/468/EC shall apply, having regard to the
provisions of Article 8 thereof.

Article 27
Penalties
Member States shall lay down the rules on penalties applicable
to infringements of the national provisions adopted pursuant to
this Directive and shall take all measures necessary to ensure
that they are implemented. The penalties provided for must be
effective, proportionate and dissuasive. Member States shall
communicate those provisions to the Commission by … (**)
at the latest and shall notify it without delay of any subsequent
amendment affecting them.

Article 28
Transposition
Article 25
Objections to delegated acts
1.
The European Parliament or the Council may object to a
delegated act within a period of two months from the date of
notification.
(*) The date of entry into force of this Directive.

1.
Member States shall adopt and publish, by … (***) at the
latest, the laws, regulations and administrative provisions
necessary to comply with Articles 2 to 18, and with Articles
20 and 27.
(**) Two years and six months after the entry into force of this
Directive.
(***) Two years after the date of entry into force of this Directive.
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They shall apply those provisions as far as Articles 2, 3, 9, 11,
12, 13, 17, 18, 20 and 27 are concerned, from … (*) at the
latest.
They shall apply those provisions as far as Articles 4, 5, 6, 7 8,
14, 15 and 16 are concerned, to buildings occupied by the
public authorities from … (*) at the latest and to other
buildings from … (**) at the latest.

1 February 2012, without prejudice to the obligations of the
Member States relating to the time-limit for transposition into
national law and application of the Directive set out in Annex
IV, Part B.

References to Directive 2002/91/EC shall be construed as
references to this Directive and shall be read in accordance
with the correlation table in Annex V.

They may defer the application of Article 12(1) and (2) to single
building units that are rented out, until 31 December 2015.
This shall however not result in fewer certificates being issued
than would have been the case under the application of the
Directive 2002/91/EC in the Member State concerned.
When Member States adopt measures, they shall contain a
reference to this Directive or be accompanied by such a
reference on the occasion of their official publication. They
shall also include a statement that references in existing laws,
regulations and administrative provisions to Directive
2002/91/EC shall be construed as references to this Directive.
Member States shall determine how such reference is to be
made and how that statement is to be formulated.
2.
Member States shall communicate to the Commission the
text of the main provisions of national law which they adopt in
the field covered by this Directive.
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Article 30
Entry into force
This Directive shall enter into force on the twentieth day
following that of its publication in the Official Journal of the
European Union.

Article 31
Addressees
This Directive is addressed to the Member States.

Done at …

Article 29
Repeal
Directive 2002/91/EC, as amended by the Regulation indicated
in Annex IV, Part A, is hereby repealed with effect from

(*) Two years and six months after the entry into force of this
Directive.
(**) Three years after the entry into force of this Directive.

For the European Parliament
The President
…

For the Council
The President
…
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ANNEX I
Common general framework for the calculation of energy performance of buildings
(referred to in Article 3)
1. The energy performance of a building shall be determined on the basis of the calculated or actual annual energy that is
consumed in order to meet the different needs associated with its typical use and shall reflect the heating energy needs
and cooling energy needs (energy needed to avoid over-heating) to maintain the envisaged temperature conditions of
the building, and domestic hot water needs.
2. The energy performance of a building shall be expressed in a transparent manner and shall include an energy
performance indicator and a numeric indicator of primary energy use, based on primary energy factors per energy
carrier, which may be based on national or regional annual weighted averages or a specific value for on-site
production.
The methodology for calculating the energy performance of buildings should take into account European standards
and shall be consistent with relevant Union legislation, including Directive 2009/28/EC.
3. The methodology shall be laid down taking into consideration at least the following aspects:
(a) the following actual thermal characteristics of the building including its internal partitions:
(i) thermal capacity;
(ii) insulation;
(iii) passive heating;
(iv) cooling elements; and
(v) thermal bridges;
(b) heating installation and hot water supply, including their insulation characteristics;
(c) air-conditioning installations;
(d) natural and mechanical ventilation which may include air-tightness;
(e) built-in lighting installation (mainly in the non-residential sector);
(f) the design, positioning and orientation of the building, including outdoor climate;
(g) passive solar systems and solar protection;
(h) indoor climatic conditions, including the designed indoor climate;
(i) internal loads.
4. The positive influence of the following aspects shall, where relevant in the calculation, be taken into account:
(a) local solar exposure conditions, active solar systems and other heating and electricity systems based on energy
from renewable sources;
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(b) electricity produced by cogeneration;
(c) district or block heating and cooling systems;
(d) natural lighting.
5. For the purpose of the calculation buildings should be adequately classified into the following categories:
(a) single-family houses of different types;
(b) apartment blocks;
(c) offices;
(d) educational buildings;
(e) hospitals;
(f) hotels and restaurants;
(g) sports facilities;
(h) wholesale and retail trade services buildings;
(i) other types of energy-consuming buildings.
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ANNEX II
Independent control systems for energy performance certificates and inspection reports
1. The competent authorities or bodies to which the competent authorities have delegated the responsibility for imple
menting the independent control system shall make a random selection of at least a statistically significant percentage
of all the energy performance certificates issued annually and subject those certificates to verification.
The verification shall be based on the options indicated below or on equivalent measures;
(a) validity check of the input data of the building used to issue the energy performance certificate and the results
stated in the certificate;
(b) check of the input data and verification of the results of the energy performance certificate, including the
recommendations made;
(c) full check of the input data of the building used to issue the energy performance certificate, full verification of the
results stated in the certificate, including the recommendations made, and on-site visit of the building, if possible,
to check correspondence between specifications given in the energy performance certificate and the building
certified.
2. The competent authorities or bodies to which the competent authorities have delegated the responsibility for imple
menting the independent control system shall make a random selection of at least a statistically significant percentage
of all the inspection reports issued annually and subject those reports to verification.
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ANNEX III
Comparative methodology framework to identify cost-optimal levels of energy performance requirements for
buildings and building elements
The comparative methodology framework shall enable Member States to determine the energy performance of buildings
and building elements and the economic aspects of measures relating to the energy performance, and to link them with a
view to identifying the cost-optimal level.
The comparative methodology framework shall be accompanied by guidelines outlining how to apply this framework in
the calculation of cost-optimal performance levels.
The comparative methodology framework shall allow for taking into account use patterns, outdoor climate conditions,
investment costs, building category, maintenance and operating costs (including energy costs and savings), earnings from
energy produced, where applicable, and disposal costs, where applicable. It should be based on relevant European
standards relating to this Directive.
The Commission shall also provide:
— guidelines to accompany the comparative methodology framework; these guidelines will serve to enable the Member
States to undertake the steps listed below;
— information on estimated long-term energy price developments.
For the application of the comparative methodology framework by Member States, general conditions, expressed by
parameters, shall be laid down at Member State level.
The comparative methodology framework shall require Member States to:
— define reference buildings that are characterised by and representative of their functionality and geographic location,
including indoor and outdoor climate conditions. The reference buildings shall cover residential and non-residential
buildings, both new and existing ones;
— define energy efficiency measures to be assessed for the reference buildings. These may be measures for individual
buildings as a whole, for individual building elements, or for a combination of building elements;
— assess the final and primary energy need of the reference buildings and the reference buildings with the defined energy
efficiency measures applied;
— calculate the costs (i.e. the net present value) of the energy efficiency measures (as referred to in the second indent)
during the expected economic life cycle applied to the reference buildings (as referred to in the first indent) by
applying the comparative methodology framework principles.
By calculating the costs of the energy efficiency measures during the expected economic life cycle, the cost-effectiveness of
different levels of minimum energy performance requirements is assessed by the Member States. This will allow the
determination of cost-optimal levels of energy performance requirements.
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ANNEX IV
PART A
Repealed Directive with its successive amendment
(referred to in Article 29)
Directive 2002/91/EC the European Parliament
and of the Council (OJ L 1, 4.1.2003, p. 65)
Regulation (EC) No 1137/2008 of the European Parliament
and of the Council (OJ L 311, 21.11.2008, p. 1)

Only point 9.9 of the Annex

PART B
Time-limits for transposition into national law and application
(referred to in Article 29)

Directive

2002/91/EC

Time-limit for transposition

4 January 2006

Date of application

4 January 2009 as regards Articles 7, 8 and 9 only
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ANNEX V
Correlation Table
Directive 2002/91/EC

This Directive

Article 1

Article 1

Article 2, point (1)

Article 2, point (1)

—

Article 2, points (2) and (3)

Article 2, point (2)

Article 2, point (4) and Annex I

—

Article 2, points (5), (6), (7), (8), (9), (10) and (11)

Article 2, point (3)

Article 2, point (12)

Article 2, point (4)

Article 2, point (13)

—

Article 2, point (14)

Article 2, point (5)

Article 2, point (15)

Article 2, point (6)

Article 2, point (16)

Article 2, point (7)

Article 2, point (17)

Article 2, point (8)

Article 2, point (18)

—

Article 2, point (19)

Article 3

Article 3 and Annex I

Article 4(1)

Article 4(1)

Article 4(2)

—

Article 4(3)

Article 4(2)

—

Article 5

Article 5

Article 6(1)

—

Article 6(2) and (3)

Article 6

Article 7

—

Articles 8, 9 and 10

Article 7(1) first subparagraph

Article 11(8) and Article 12(2)

Article 7(1) second subparagraph

Article 11(6)

Article 7(1) third subparagraph

Article 12(6)

Article 7(2)

Article 11(1) and (2)

—

Article 11(3), (4), (5), (7) and (9)

—

Article 12(1), (3), (4), (5) and (7)

Article 7(3)

Article 13(1) and (3)

—

Article 13(2)

Article 8, point (a)

Article 14(1) and (3)

—

Article 14(2)

Article 8, point (b)

Article 14(4)

—

Article 14(5)

Article 9

Article 15(1)
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Directive 2002/91/EC
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This Directive

—

Article 15(2), (3), (4) and (5)

—

Article 16

Article 10

Article 17

—

Article 18

Article 11, introductory wording

Article 19

Article 11, points (a) and (b)

—

Article 12

Article 20(1) and Article 20(2) second subparagraph

—

Article 20(2) first subparagraph and Article 20(3) and (4)

—

Article 21

Article 13

Article 22
Articles 23, 24 and 25

Article 14(1)

Article 26(1)

Article 14(2) and (3)

—

—

Article 26(2) and (3)

—

Article 27

Article 15(1)

Article 28

Article 15(2)

—

—

Article 29

Article 16

Article 30

Article 17

Article 31

Annex

Annex I

—

Annexes II to V
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STATEMENT OF THE COUNCIL'S REASONS
I. INTRODUCTION

1. On 19 November 2008, the European Commission submitted the above proposal to the Council and
the European Parliament (1).

2. The European Parliament adopted its opinion in first reading on 23 April 2009, adopting 107
amendments (2).

3. The Committee of the Regions adopted its opinion on 21 April 2009.

4. The European Economic and Social Committee adopted its opinion on 14 May 2009 (3).

5. On 14 April 2010, the Council adopted its position at first reading in accordance with Article 294 of
the TFEU.

II. OBJECTIVE OF THE PROPOSAL

Together with two other proposals (4) this proposal is part of the Energy Efficiency Package tabled by the
Commission in November 2008.

The aim of this proposal is to increase further the energy efficiency in buildings in the EU, against the
background of the EU's climate/energy policy goals for 2020 as regards greenhouse gas emissions, the
share of energy from renewable sources and energy savings and its transition to a low carbon economy.
The proposal therefore aims to clarify, strengthen and extend the scope of the current Directive
2002/91/EC, and to reduce the large differences between Member states' practices in this sector. Its
provisions address different regulatory and information-based instruments, and cover energy needs for
space and hot water heating, cooling, ventilation and lighting for new and existing, residential and nonresidential buildings.

III. ANALYSIS OF THE COUNCIL POSITION AT FIRST READING

1. In view of the tight timetable required in order to reach early agreement on this proposal as called for
by the European Council, the Council aimed from the start at identifying elements that would be
acceptable to both Parliament and Council, rather than drawing up a complete agreed Council
position before entering into negotiations with Parliament. In order to make rapid progress while
taking into account the date of entry into force of the Treaty on the Functioning of the EU, it was
agreed to proceed in two steps:

— Reaching agreement on the substance of the Directive. Following consultations with the EP this
first step was concluded in November 2009. This agreement was confirmed by Coreper on
19 November 2009 and on the level of the EP ITRE committee by means of a letter of its
Chairman, dated 30 November 2009.
(1 )
(2 )
(3 )
(4 )

doc. 15929/08
doc. 8877/1/09 REV 1
OJ C 277, 17.11.2009, p. 75
The other two proposals in this package are:
— draft Directive of the European Parliament and of the Council on the indication by labelling and standard product
information on the consumption of energy and other resources by energy-related products (recast) (2008/0222
COD);
— Regulation (EC) No 1222/2009 of the European Parliament and of the Council on the labelling of tyres with
respect to fuel efficiency and other essential parameters (OJ L 342 of 22.12.2009, p. 46).
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— Reaching agreement on the modifications resulting for the entry into force of the TFEU,
concerning notably the adaptation of the legal basis and the comitology provisions. Following
consultations with the EP this second step was concluded in March 2010, relying to the extent
possible on horizontal solutions, notably as regards the consultation of experts, the EP, Council
and Commission statement on Article 290 and the Commission statement on recess periods. This
agreement was confirmed by Coreper on 24 March 2010 and on the level of the EP ITRE
committee by means of a letter of its Chairman, dated 25 March 2010.

2. The Council position incorporates the two agreements recalled above. Its main elements are:

Provisions on financial instruments:

A new Article 10 ‘Financial incentives and market barriers’ and new recitals 18, 19 and 20 were
introduced in order to place much more emphasis on the funding side of the energy efficiency of
buildings.

Nearly zero energy buildings

As was done for other EU legislation in the climate/energy area, a ‘2020 target’ was inserted:
Article 9(1) and 9(2)(b) now prescribe that all new buildings must be nearly zero energy buildings
by 31 December 2020, that an intermediate target must be set for 2015, and that buildings occupied
and owned by public authorities have to be nearly zero energy buildings after 31 December 2018, in
line with the leading role that the public sector should play in this field (see recital 23). Furthermore,
Member States should develop policies for the transformation of existing buildings into nearly zero
energy buildings (Art. 9(1a)). Because the transformation of existing buildings into nearly zero energy
buildings is often relatively costly, and therefore can be an ineffective use of scarce funds, Council
could not accept to set binding targets for existing buildings.

Building elements

In the spirit of EP amendments the scope of the proposal was expanded to include building elements
(Article 7, second subparagraph).

Energy performance certificates: issuing and display

As suggested by the EP, Council agreed to lower the threshold for the issuing of certificates for public
buildings (Article 12), to lower the threshold for the display of certificates in public buildings
(Article 13), and agreed to re-insert what it had deleted earlier, namely the requirement to display
the energy performance indicator in advertisements (Article 12(4)).

Comparative methodology framework

Council could not accept the European Parliament's request for a common methodology framework
(Article 5(1)) that would be applied in all Member States. In view of the differences in climatic and
geographic conditions, as well as the different ‘starting points’ in terms of energy efficiency in
buildings, Council was of the opinion that a common methodology framework would not only be
inappropriate, but also impossible to draw up. Council did accept the addition of a new Annex III
proposed by Parliament which describes the content of the comparative methodology framework.
Furthermore, Council agreed to introduce a benchmarking system (Article 5(3)) whereby Member
States must justify significant differences between cost-optimal levels of minimum energy
performance requirements and minimum energy performance requirements in force.
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Review
Council accepted the European Parliament's request for a review by the Commission; a compromise
date of 1 January 2017 was agreed upon as deadline for this review (Article 19).
Information
Council proposed, in order to address several requests from the European Parliament related to the
provision of information, to insert a new Article 20 in order to group together all information
provisions.
* * *
In addition to the above main elements, and with a view to reaching an early agreement, Council
examined every amendment of the European Parliament. Wherever possible, amendments were
accepted, either in full or partially; sometimes the spirit of an amendment was addressed in
another article or in a recital. Thus, in its position, the Council:
— accepted amendments 1, 2, 36, 37, 38 and 45;
— partially accepted amendments 3, 4, 5, 6, 10, 13, 14, 16, 18, 19, 20, 21, 22, 27, 28, 29, 30, 32,
33, 34, 35, 39, 42, 43, 47, 48, 50, 51, 52, 57, 58, 60, 62, 63, 65, 66, 67, 68, 69, 70, 71, 72,
74, 75, 76, 77, 78, 79, 82, 83, 93, 94, 95, 100, 102, 103, 104, 105, 106, 107, 108, 109, 110,
112, 116, 117, 119, 120, 123 and 124;
— could not accept amendments 7, 8, 9, 12, 15, 17, 23, 24, 25, 26, 31, 40, 41, 44, 46, 53, 54, 55,
59, 64, 73, 80, 81, 84, 85, 86, 87, 88, 89, 90 and 91.
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Statement by the European Parliament, the Council and the Commission on Article 290 TFEU
The European Parliament, the Council and the Commission declare that the provisions of this Directive shall
be without prejudice to any future position of the institutions as regards the implementation of Article 290
TFEU or individual legislative acts containing such provisions.

Commission Statement
The European Commission takes note that except in cases where the legislative act provides for an urgency
procedure, the European Parliament and the Council consider that the notification of delegated acts shall
take into account the periods of recess of the institutions (winter, summer and European elections), in order
to ensure that the European Parliament and the Council are able to exercise their prerogatives within the
time limits laid down in the relevant legislative acts, and is ready to act accordingly.
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